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Case Name:  State of Ohio v. Joseph D. Fricke  
Case No:  Montgomery App. No. 26126; T.C. No. 2011-CR-3041 
Panel:    Donovan, Fain, Welbaum 
Author:   Mike Fain  
Summary:  Conviction for Rape, Possession of Criminal Tools and 

Contaminating a Substance for Human Consumption is supported by 
sufficient evidence, and is not against the weight of the evidence.  
Trial court did not err in overruling motion to suppress as the issue 
was waived for appellate review, and as there was no evidence that 
defendant was in custody at time statements were made.  Motion to 
suppress made with regard to a search warrant was properly denied 
as evidence shows that affidavit, in support of the request for the 
search warrant, established probable cause.  Trial court did not 
abuse its discretion in denying motion for new trial.  Trial court did 
err, with regard to State’s cross-appeal, by merging convictions for 
Rape and Contaminating a Substance for Human Consumption.  
This opinion supersedes our prior opinion in State v. Fricke, 2015-
Ohio-3389, 40 N.E.3d 705 (2d Dist.).  Affirmed in part, reversed in 
part, and remanded. 

     
Case Name:  Discover Bank v. James F. Swartz  
Case No:  Montgomery App. No. 26910; 2015-CV-1996 
Panel:    Donovan, Fain, Froelich 
Author:   Mike Fain  
Summary: Where the pleadings failed to establish the date of default, or the 

contractual rate of interest, it was error for the trial court to render 
judgment on the pleadings against a credit card debtor.  Reversed 
and Remanded.   
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Case Name:  State of Ohio v. Marvin M. Glover 
Case No.:  Montgomery App. No. 26523; 14CR1033 
Panel:   Donovan, Fain, Welbaum 
Author:  Mary E. Donovan 
Summary:          The trial court properly admitted “other acts” testimony, and an     

abuse of discretion is not demonstrated; in the absence of objection, 
plain error is not demonstrated in the admission of “other acts” 
testimony. Appellant was not denied the effective assistance of 
counsel due to the improper introduction of hearsay. Appellant’s 
convictions are not against the manifest weight of the evidence.  
Judgment affirmed. 

 
Case Name:  State of Ohio v. Ivan A. Patterson 
Case No.:  Greene App. No. 2015-CA-57; 14CR683 
Panel:   Donovan, Froelich, Hall 
Author:  Mary E. Donovan 
Summary: Defense counsel rendered appellant ineffective assistance when he 

failed to request that the jury be instructed on the theory of self-
defense.  The record establishes that appellant introduced sufficient 
evidence at trial to warrant an instruction on self-defense.  
Judgment reversed; matter remanded. 

 
Case Name:  The Citizens National Bank of SW Ohio v. John C. Harrison, et al. 
Case No.:  Montgomery App. No. 26742; 14CV3027 
Panel:   Donovan, Froelich, Hall 
Author:  Jeffrey E. Froelich   
Summary: Trial court did not abuse its discretion in permitting mortgagee to file 

delayed answer to complaint filed by second mortgagee in a 
foreclosure action.  Trial court had directed mortgagee to file its 
answer within seven days of its order, but the trial court did not abuse 
its discretion in accepting mortgagee’s answer, which was filed after 
eleven days, when mortgagee provided evidence that it had not been 
served with the trial court’s entry with the directive.  Judgment 
affirmed. 

 
Case Name:  State of Ohio v. Johnny L. Trigg, Jr.  
Case No:  Montgomery App. No. 26757; 15-CR-211 
Panel:    Donovan, Froelich, Hall 
Author:   Michael T. Hall 
Summary:  The State presented legally sufficient evidence to establish the 

“trespass” element of an aggravated-burglary charge against the 
appellant. Even if the appellant initially did not trespass when he 
entered a residence, the jury reasonably could have found that his 
privilege to be there implicitly was revoked, and he became a 
trespasser, the moment he commenced a physical assault on the 
victim. The trial court committed plain error, however, in failing to 
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merge felonious assault and domestic violence as allied offenses of 
similar import. Judgment affirmed in part, reversed in part, and cause 
remanded for resentencing.  

 
Case Name:  State of Ohio v. Eugene W. Gall 
Case No: Montgomery App. Nos. 26114 and 26115; 1978-CR-602 and 1979-

CR-84 
Panel:   Froelich, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in awarding Appellant zero days of jail-time 

credit because the requested credit was for time served on a prior, 
unrelated offense in Kentucky and thus was not creditable under 
R.C. 2967.191.  The fact that Appellant’s Kentucky conviction was 
invalidated does not affect the application of the statute.  In addition, 
Appellant’s due process rights and right to counsel were not violated 
during the jail-time credit proceedings at issue.  Moreover, contrary 
to Appellant’s claim otherwise, double jeopardy is not implicated in 
this case because Appellant did not receive multiple punishments for 
the same offense.  Finally, res judicata does not bar the State from 
requesting the trial court to calculate Appellant’s jail-time credit since 
the trial court did not make a finding on jail time credit when Appellant 
was sentenced in 1979.  Affirmed.  (Froelich, J., concurring). 

    
  

 
 
 
 


