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Case Name:  State of Ohio v. Devine D. Ward  
Case No:  Montgomery App. No. 26773; T.C. No. 14-CR-3958 
Panel:    Donovan, Hall, Welbaum 
Author:   Michael T. Hall 
Summary:  The record does not reflect ineffective assistance of counsel based 

on defense counsel’s failure to challenge a prospective juror either 
peremptorily or for cause. The appellant has not demonstrated that 
the juror was actually biased against him. Nor does the record 
portray ineffective assistance of counsel based on defense counsel’s 
failure to renew a Crim.R. 14 motion for severance of charges where 
the motion lacked merit. Defense counsel did not fail to present a 
complete defense by neglecting to call an alibi witness. The appellant 
confessed to the aggravated robbery for which the alibi witness 
purportedly was prepared to testify, and the record does not reflect 
that the witness had any testimony to provide with respect to a 
second aggravated robbery charge. The introduction into evidence 
of statements made by one of the two robbery victims on a 911 call 
did not violate the appellant’s Sixth Amendment confrontation rights 
because the statements were non-testimonial. Judgment affirmed.  

 
Case Name:  State of Ohio v. John M. Williams  
Case No:  Clark App. No. 2015-CA-113; T.C. No. 15-CRB-2855 
Panel:    Donovan, Hall, Welbaum 
Author:   Michael T. Hall 
Summary:  The appellant’s domestic-violence conviction is supported by legally 

sufficient evidence and is not against the manifest weight of the 
evidence. The record supports a finding that the appellant was irate 
when he shoved or pushed a door and/or a duffel bag into the victim 
with sufficient force to knock her “completely around” and to the 
ground, resulting in injuries. Judgment affirmed. 
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Case Name:  Shane D. Wetzel v. Auto Owners Insurance Co., et al. 
Case No:  Darke App. No. 2015-CA-25; T.C. No. 13-CV-406 
Panel:    Froelich, Hall, Welbaum 
Author:   Michael T. Hall 
Summary:  The trial court did not err in entering summary judgment against the 

appellant on his complaint seeking underinsured-motorist coverage. 
The appellant’s inclusion on a list of “scheduled drivers” in an 
insurance policy issued for his father’s trucking company did not 
create an ambiguity that resulted in those named on the list becoming 
“you” for purposes of extended underinsured-motorist coverage. 
Judgment affirmed. 

 
Case Name:  Cynthia M. Fiedler v. James L. Fiedler 
Case No:  Montgomery App. No. 26921; 2000-DR-1903 
Panel:   Fain, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not abuse its discretion in granting Husband’s 

motion to amend the Division of Property Order to reflect that Wife is 
not entitled to receive a fractional share of Husband’s disability 
benefits until he reaches his natural earliest age of retirement.  The 
trial court also did not err in ordering the disability payments already 
received by Wife to be offset from her future payments once 
Husband reaches retirement.  Affirmed. 

 
Case Name:  In Re: J.P. 
Case No:  Montgomery App. No. 27093; T.C. Case No. 2012-5647 
Panel:   Donovan, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in awarding permanent custody to Appellee, 

Montgomery County Children Services, after finding that the award 
was in the child’s best interests.  Appellee also made reasonable 
efforts to reunify the family prior to the permanent custody hearing.  
Furthermore, Appellant’s counsel did not act ineffectively in failing to 
object to the fact that the permanent custody hearing went forward a 
few months after Appellant received recommendations for therapy.  
Appellant was well aware that mental health issues were a concern 
from the beginning, and had ample time, over a lengthy period of 
agency involvement, to comply with her case plan requirements.  
However, Appellant made little to no effort to complete any 
requirements.  Appellant also made no effort to act on 
recommendations for counseling.  Affirmed. 

 
Case Name:  Torri Auer, et al. v. Jamie Paliath, et al. 
Case No:  Montgomery App. No. 27004; T.C. Case No. 2008-CV-9673 
Panel:   Fain, Froelich, Welbaum 
Author:  Jeffrey M. Welbaum 



 2nd District Court of Appeals Case Summary, August 12, 2016 Page 3 

Summary: The trial court erred in failing to strike certain conclusory parts of 
Appellee’s summary judgment affidavit, but did not err in failing to 
strike certain other parts, which were marginally non-conclusory.  
Nonetheless, the trial court erred in rendering summary judgment in 
favor of Appellee, because said movant failed to satisfy his initial 
burden to demonstrate that an absence of genuine issues of material 
fact existed concerning his liability for fraud.  Reversed and 
remanded for further proceedings. 

 
Case Name:  Dayton Physicians, LLC, v. Joseph W. Testa, Tax  
   Commissioner of Ohio  
Case No:  Montgomery App. No. 26881; BTA No. 2014-3986 
Panel:    Fain, Hall, Welbaum 
Author:   Mike Fain  
Summary: Appeal from decision of Ohio Board of Tax Appeals that the purchase 

of certain medical transcription services was subject to use tax.  
Evidence in record permitted the BTA to find that the services were 
automatic data processing services under the applicable statute.  On 
this record, we cannot find that the BTA’s decision in this case is 
contrary to its decisions in two recent cases, because the facts in 
those two cases are not sufficiently developed to establish that those 
cases are indistinguishable, on their facts, from the case before us.  
Affirmed.   

 
Case Name:  State of Ohio v. Kyle P. Bush 
Case No.:  Greene App. No. 2015-CA-65; 15CR370; 15CR477 
Panel:   Donovan, Froelich, Hall 
Author:  Jeffrey E. Froelich   
Summary: Defendant was not denied the effective assistance of counsel at trial.  

Even if some of counsel’s conduct fell below an objective standard 
of reasonable assistance, we cannot conclude that any errors were 
serious enough to create a reasonable probability that the outcome 
of the trial would have been different if counsel had handled matters 
differently.  Judgment affirmed. 

 
Case Name:  State of Ohio v. Shawn M. Hagler 
Case No.: Montgomery App. Nos. 26548 and 26549; T. C. Nos. 12CR0879 

and 12CR1772 
Panel:   Fain, Froelich, Welbaum 
Author:  Jeffrey E. Froelich   
Summary: Trial court did not err in instructing the jury considering a burglary 

charge that the jury did not need to be unanimous as to what 
underlying offense the defendant intended to commit.  Judgments 
affirmed. 
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Case Name:  State of Ohio v. Stephanie Martin 
Case No.: Clark App. No. 2015-CA-106; 14CRB4345 
Panel:   Donovan, Froelich, Welbaum 
Author:  Jeffrey E. Froelich   
Summary: Anders appeal.  Defendant completely served her seven-day jail 

sentence for obstructing official business, a misdemeanor.  Appeal 
dismissed as moot. 

 
   
 
 


