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Case Name:  Wells Fargo Bank, N.A. v. David Scott, et al.  
Case No:  Montgomery App. No. 26552 
Panel:    Froelich, Fain, Hall 
Author:   Mike Fain 
Summary:  Trial court did not err by its reconsideration of an interlocutory order. 

Trial court did not err in concluding that a Limited Liability Company 
has authority to assign a mortgage through a power of attorney. Trial 
court did err by rendering summary judgment in favor of Lender on 
the basis that Lender met its burden of proving all conditions 
precedent to foreclosure when Borrower’s affidavit that he did not 
receive the notice of default created a reasonable inference that the 
notice of default was not properly sent to him by first-class mail.  
Reversed and Remanded.  (Froelich, P.J., concurring); (Hall, J., 
dissenting).   

 
Case Name:  Kimberly Graham v. Chris H. Boerger, et al.  
Case No:  Darke County App. No. 2014-CA-17 
Panel:    Fain, Donovan, Welbaum 
Author:   Mike Fain  
Summary:  Trial court did not err in construing settlement agreement, entered 

into between the beneficiaries of a decedent’s estate, as 
encompassing one beneficiary’s caretaking claim against the estate.  
Affirmed.     

 
Case Name:  State of Ohio v. D. H.  
Case No:  Montgomery App. No. 26383 
Panel:    Fain, Donovan, Welbaum 
Author:   Mike Fain  
Summary:  In transferring this cause to the common pleas court, the juvenile 

court erred by finding that the juvenile was not amenable to 
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rehabilitation in the juvenile court system without reasoning sufficient 
to permit meaningful appellate review.  Reversed and Remanded.  
(Welbaum, J., dissenting.)  

 
Case Name:  KeyBank National Association v. Todd D. Harrison, Executor of the 

Estate of Kidrichard Woods, Sr., et al. 
Case No.:  Montgomery App. No. 26580 
Panel:   Froelich, Fain, Hall 
Author:  Jeffrey E. Froelich 
Summary: Trial court did not err in granting judgment and decree of foreclosure 

to plaintiff-mortgagee.  Trial court had subject matter jurisdiction over 
foreclosure action and personal jurisdiction over defendant-
appellant, the executor of the mortgagor’s estate.  Trial court’s 
judgment entry was a final appealable order; any error in the trial 
court’s exercise of personal jurisdiction over another defendant did 
not affect the finality of the judgment as to appellant.  Appellant could 
not raise errors on behalf of other defendants.  Trial court was 
authorized to sign its decisions and the final judgment electronically.  
Trial court did not err in overruling motions to dismiss the complaint; 
the six-month service requirement of Civ.R. 4 did not apply to a 
defendant who was added during the course of the litigation as a 
necessary party.  Plaintiff was not required to respond to discovery 
request that was served after the grant of summary judgment in 
plaintiff’s favor.  Plaintiff had standing to bring foreclosure action.  
Trial court did not err in granting plaintiff’s motion for summary 
judgment; no genuine issue of material fact exists.  Judgment entry 
should be modified to reflect that defendant-appellant filed an answer 
and was not a defaulting party.  Judgment affirmed, as modified, and 
case remanded for the purpose of filing a corrected judgment entry. 

 
Case Name:  Dennis Ray Mann, et al. v. Resolution T Company, LLC 
Case No.:  Miami App. No. 2015-CA-11 
Panel:   Froelich, Fain, Welbaum 
Author:  Jeffrey E. Froelich 
Summary: Trial court erred in granting summary judgment to judgment creditor 

on property owners’ slander of title claim, but did not err in denying 
property owners’ motion for summary judgment on liability on that 
claim.  The record reflects that genuine issues of material fact exist 
as to whether judgment creditor acted with malice or reckless 
disregard when it failed to timely release judgment lien.  Judgment 
reversed, and case remanded for further proceedings. 

 
Case Name:  State of Ohio v. Robert O. Hayden 
Case No.:  Montgomery App. No. 26524 
Panel:   Froelich, Hall, Welbaum 
Author:  Jeffrey E. Froelich 
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Summary: The trial court did not abuse its discretion in denying Defendant’s 
application for additional DNA testing.  Defendant did not provide any 
basis for the trial court to conclude that such testing had the potential 
to exclude him as the perpetrator of the alleged rape.  Defendant’s 
motion for new trial was properly denied.  Judgment affirmed.  (Hall, 
J., concurring).   

 
Case Name:  State of Ohio v. Jody Joly  
Case No:  Clark App. No. 2014-CA-65  
Panel:    Froelich, Donovan, Hall 
Author:   Michael T. Hall 
Summary:  The appellant’s sentence is supported by the record and is not 

contrary to law. The 24-month prison sentence and $1,350 fine were 
within the authorized range for the appellant’s sixth OVI conviction 
within twenty years. The trial court also properly imposed a 10-year 
driver’s license suspension and three years of discretionary post-
release control. Finally, the trial court indicated that it had considered 
the statutory principles and purposes of sentencing as well as the 
statutory seriousness and recidivism factors. The record reveals no 
non-frivolous issues for appellate review. Judgment affirmed.  

    
Case Name:   Vicki Sheldon, et al. v. Kettering Health Network, et al.  
Case No:    Montgomery App. No. 26432 
Panel:     Donovan, Hall, Welbaum 
Author:     Michael T. Hall  
Summary:  The trial court did not err in dismissing the plaintiffs-appellants’ tort 

claims against the appellee insofar as the claims alleged or 
depended on violations of the federal Health Insurance Portability 
and Accountability Act (“HIPAA”), which does not provide a private 
right of action. However, HIPAA does not preempt an Ohio common-
law tort claim recognized in Biddle v. Warren Gen. Hosp., 86 Ohio 
St.3d 395, 401, 715 N.E.2d 518 (1999), for unauthorized, 
unprivileged disclosure of confidential medical information that does 
not rely on HIPAA for a negligence “standard of care.” But the 
complaint was insufficient to allege such a claim against the appellee 
hospital.  Finally, the trial court did not err in failing to allow the 
plaintiffs to amend their complaint. A review of the proposed 
amended complaint reveals that it failed to remedy the pleading 
defect for the claims that were dismissed. Therefore, the proposed 
amendment would have been futile. Judgment affirmed.   

 
Case Name:  In Re:  S.S., Z.S. and M.S.  
Case No:  Montgomery App. No. 26499  
Panel:    Froelich, Donovan, Hall 
Author:   Michael T. Hall 
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Summary:  The record reveals no arguably meritorious issues regarding (1) the 
trial court’s award of legal custody to appellee father with 12 months 
of protective supervision by appellee MCCS, (2) the trial court’s 
decision to proceed with a custody hearing in appellant mother’s 
absence, or (3) the trial court’s order suspending mother’s visits and 
contact pending completion of previously-ordered evaluations and 
compliance with any recommendations. The record also reveals no 
other non-frivolous issues for appellate review. Judgment affirmed. 

 
 


