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OPINION RENDERED AUGUST 19, 2015: 
 
Case Name:  State of Ohio v. Eric Russell 
Case No.:  Montgomery App. No. 26503 
Panel:   Froelich, Fain, Donovan 
Author:  Jeffrey E. Froelich 
Summary: The State properly presented evidence of defendant’s two prior 

convictions for domestic violence in defendant’s trial on three 
charges of domestic violence.  The record does not substantiate that 
the complainant’s testimony was “false and perjured.”  Trial court 
erred in awarding only 67 days of jail time credit to defendant.  
Defendant was entitled to additional jail time credit for the time he 
was held in jail in lieu of bail on both the charges in this case and 
pending misdemeanor charges in an unrelated case.  However, 
Defendant was not entitled to additional jail time credit for the amount 
of time he was serving his sentence in the unrelated misdemeanor 
case.  The portion of the trial court’s judgment ordering 67 days of 
jail time credit is reversed, and the matter will be remanded for 
correction of the amount of jail time credit.  In all other respects, the 
trial court’s judgment is affirmed. 

 
 
OPINIONS RENDERED AUGUST 21, 2015: 
 
Case Name:  State of Ohio v. Brad Philbeck 
Case No.:  Montgomery App. No. 26466; 26467 
Panel:   Fain, Donovan, Welbaum 
Author:  Mary E. Donovan 
Summary: Trial court’s decision finding appellant guilty of disrupting public 

services, in violation of R.C. 2909.04(A)(1), was not against the 
manifest weight of the evidence.  The record establishes that the trial 
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court properly considered appellant’s present and future ability to pay 
before imposing restitution pursuant to R.C. 2929.19(B)(5).  The 
record establishes that the trial court neglected to sentence appellant 
for a breaking and entering count to which appellant pled guilty in 
Case No. 2014 CR 1660/1.  Therefore, this matter is remanded to 
the trial court for sentencing regarding the overlooked count.  In all 
other respects, the judgment of the trial court is affirmed.   

 
Case Name:  Carrie Cornett v. Red Stone Group, Inc., et al. 
Case No.:  Montgomery App. No. 26657 
Panel:   Fain, Donovan, Welbaum 
Author:  Mary E. Donovan 
Summary: The trial court did not err in granting summary judgment in favor of 

Appellee on Appellant’s tort claims, since Appellant was an equine 
activity participant engaged in an equine activity at the time of her 
injury, and Appellee was entitled to immunity as an equine activity 
sponsor pursuant to R.C. 2305.321.  Judgment affirmed. 

 
Case Name:  Krista L. Miller fka Hunter v. Shannon D. Hunter 
Case No.:  Montgomery App. No. 26545 
Panel:   Froelich, Fain, Hall 
Author:  Jeffrey E. Froelich 
Summary: The trial court did not abuse its discretion in terminating the parties’ 

shared parenting agreement, at their requests, or in concluding that 
it was in the children’s best interest to designate Father as the 
residential and custodial parent.  Judgment affirmed. 

 
Case Name:  State of Ohio v. Jesse Cooks 
Case No.:  Clark App. Nos. 2014-CA-88; 2014-CA-89; 2014-CA-90 
Panel:   Froelich, Fain, Donovan 
Author:  Jeffrey E. Froelich 
Summary: Anders appeals.  No arguable issue that trial court erred in ordering 

the sentences in these three cases to run consecutively to each other 
and to sentences in two prior cases.  No non-frivolous issues found.  
Judgments affirmed.  Cases remanded for nunc pro tunc entry to 
correct clerical error in judgment entries. 

 
Case Name:  State of Ohio v. Aaron Campbell  
Case No:  Montgomery App. No. 26497 
Panel:    Donovan, Hall, Welbaum 
Author:   Michael T. Hall 
Summary:  The trial court erred by suppressing the statements that Appellee 

made to police officers. When Appellee made the statements, he was 
not “in custody” for purposes of Miranda, so Miranda warnings were 
not required. Reversed; remanded.  (Donovan, J., dissenting). 
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Case Name:  Kimberly Osborne, nka Winhover v. Jamie Osborne 
Case No:  Montgomery App. No. 26624 
Panel:   Fain, Donovan, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court erred in refusing to permit the child support 

enforcement agency to collect an additional two percent processing 
charge on a processing fee arrearage.  The statutes pertaining to 
assessment of processing charges are ambiguous, and prior 
interpretation, which allowed collection of these additional fees, has 
not been disturbed by the legislature.  Reversed and Remanded. 

 
Case Name:  State of Ohio v. Donald G. Schornak 
Case No:  Greene App. No. 2014-CA-59 
Panel:   Fain, Donovan, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in finding Appellant guilty of animals at large 

following his no-contest plea.  The guilty finding was made in 
compliance with R.C. 2937.07, which required the trial court to make 
its finding from “the explanation of the circumstances of the offense.”  
The explanation of the circumstances requirement was satisfied in 
this case because the trial court stated on the record that it had 
reviewed the citation and incident report at issue and then correctly 
concluded that there was sufficient evidence to make a finding of 
guilty.  Additionally, Appellant’s claim that he received ineffective 
assistance of counsel lacks merit, as he failed to demonstrate that 
counsel’s alleged deficient performance affected the outcome of the 
proceeding.  Affirmed. 

 
Case Name:  Georgia B. Cox v. Kimberly Oliver, et al. 
Case No:  Montgomery App. No. 26515 
Panel:   Fain, Donovan, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in granting a motion to dismiss Appellant’s 

complaint pursuant to Civ.R. 12(B)(6).  Construing the allegations in 
the complaint as true, Appellant failed to state a claim for abuse of 
process against Appellee, who was an assistant prosecutor.  
Affirmed. 

 
Case Name:  Village of Saint Paris/State of Ohio v. Michael A. Galluzzo 
Case No:  Champaign App. No. 2014-CA-29 
Panel:   Fain, Donovan, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in denying Appellant’s speedy trial motion.  

The court also did not err in denying Appellant’s request for dismissal 
of the charges based on double jeopardy and the allied offenses 
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doctrine, or by failing to require the State to place proof of standing 
and jurisdiction on the record.  Finally, the court did not improperly 
limit Appellant’s ability to present exculpatory evidence and matters 
of law to the jury.  Affirmed.  (Donovan, J., concurs in judgment only). 

 
Case Name:  PNC Bank, N.A. v. Springboro Medical Arts, Inc., et al. 
Case No:  Montgomery App. No. 26408 
Panel:   Froelich, Fain, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in refusing to consider extrinsic evidence of 

the parties’ intent in making a settlement agreement, because the 
agreement was fully integrated and was not ambiguous.  However, 
the trial court did err in rendering summary judgment in favor of 
Appellee.  The undisputed facts indicated that Appellant did not 
breach the settlement agreement.  Appellant paid as required, and 
his financial statement indicated that his entire property applicable or 
subject to the payment of debts did not exceed the amount stipulated 
in the settlement agreement.  Reversed and Remanded for further 
proceedings. (Froelich, P.J., concurring in judgment). 

 
Case Name:  Anthony F. Salgado v. Montgomery County Sheriff  
Case No:  Montgomery App. Nos. 26502 and 26572 
Panel:    Froelich, Fain, Welbaum 
Author:   Mike Fain 
Summary:  Trial court erred in affirming decision of Montgomery County Sheriff 

not to grant an application for a concealed-carry permit.  Although 
the offense of which the applicant had previously been convicted – 
Possession of Drug Paraphernalia relating to marijuana – did involve 
the possession and use of a drug of abuse, it only constituted a minor 
misdemeanor at the time of the application, and was therefore, under 
R.C. 2923.125(D)(5), not to be considered in connection with the 
application.  Reversed and Remanded. 

    
Case Name:  State of Ohio v. Leonard E. Matthews  
Case No:  Montgomery App. No. 26405 
Panel:    Froelich, Fain, Welbaum 
Author:   Mike Fain 
Summary:  Trial court erred in disapproving defendant for participation in shock 

incarceration or intensive program prison, without making a finding 
giving its reasons for disapproval, as required by R.C. 2929.19(D).  
State v. Allender, 2d Dist. Montgomery No. 24864, 2012-Ohio-2963, 
followed.  That part of sentence disapproving defendant for those 
programs is Reversed; the judgment of the trial court is Affirmed in 
all other respects; and this cause is Remanded for re-sentencing. 
(Welbaum, J., dissenting).   
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Case Name:  State of Ohio v. Joseph D. Fricke 
Case No:  Montgomery App. No. 26126 
Panel:   Fain, Donovan, Welbaum 
Author:  Mike Fain 
Summary:  Defendant was not in custody when he made statements to police; 

therefore, the trial court did not err in overruling his motion to 
suppress those statements, based on Miranda v. Arizona, 384 U.S. 
436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).  The search warrant 
issued in this case was based upon probable cause, and the 
defendant has not shown that it was obtained by use of an affidavit 
containing materially misleading omissions.  There is sufficient 
evidence in the record to persuade a reasonable jury of the 
defendant’s guilt beyond reasonable doubt, and his convictions are 
not against the manifest weight of the evidence.  Defendant’s motion 
for a new trial was based on evidence of the jury’s deliberative 
process, which is not competent under Evid.R. 606(B).  The trial 
court did not abuse its discretion in overruling the motion.   

 
   The trial court did not err in merging the offenses of Contamination 

and Rape by means of administering any drug, intoxicant, or 
controlled substance.  Under the facts of this case, when the 
defendant committed the element of administering a drug, 
Lorazepam, to his victim surreptitiously, during his commission of 
Rape, in violation of R.C. 2907.02(A)(1)(a), he also committed the 
offense of Contaminating a Substance for Human Consumption or 
Use, in violation of R.C. 2927.24(B), and he did so with the same 
animus.  Affirmed. 

 
Case Name:  Charles L. Huber, et al. v. Lincoln Benefit Life Company, et al.  
Case No:  Montgomery App. No. 26570 
Panel:    Froelich, Fain, Hall 
Author:   Mike Fain 
Summary:  Trial court’s order staying proceedings pending arbitration involving 

plaintiffs and dismissed defendants is an abuse of discretion, 
because it is based upon an erroneous assumption about the 
likelihood of arbitration proceedings being commenced.  Trial court’s 
award of costs is premature.  Reversed and remanded.  

    
 
 
 
 


