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Case Name: Orlando D. Harrison v. Panera, L.L.C.
Case No.: Montgomery App. No. 25626
Panel: Fain, Donovan, Froelich
Author: Jeffrey E. Froelich
Summary: The record does not support employer’s assertion that the trial court

did not properly apply R.C. 4123.01(C)’s requirement that a workers’
compensation claimant present objective evidence of a substantial
aggravation of a pre-existing condition.  The trial court reasonably
concluded that such objective evidence existed, which supported the
claim for workers’ compensation benefits.  The trial court also
reasonably concluded that claimant had established that he suffered
from impingement syndrome as a result of the workplace accident.
Judgment affirmed. 

Case Name: Gretchen M. Montei nka Wells v. Jamie H. Montei
Case No.: Clark App. No. 2013 CA 24
Panel: Fain, Donovan, Froelich
Author: Jeffrey E. Froelich
Summary: The trial court did not err in concluding that Mother had agreed to a

modification of the parties’ shared parenting plan.  The trial court did
not abuse its discretion in further concluding that such a modification
was supported by a change of circumstances and was in the best
interest of the child.  However, the agreement that the trial court
incorporated into its judgment did not address all of the statutory
factors (R.C. 3109.04(G)), nor did it reflect the parties’ entire
agreement, because several pages of the agreement were missing.
The judgment will be affirmed to the extent that it found that there had
been a change of circumstances and that the child’s best interest
would be served by a modification of the shared parenting agreement.
The judgment of the trial court will be reversed to the extent that its
modified shared parenting plan did not address all of the statutory
factors required of a shared parenting plan and incorporated an
incomplete agreement of the parties; the matter is remanded for
further consideration. Father’s motion for a stay of the appellate
proceedings is denied.
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Case Name: Karen E. Printz v. Todd A. Printz and John C. Printz, Co-Executors of
the Estate of Anthony L. Printz, Deceased (In substitution for Anthony
L. Printz) 

Case No:  Darke App. No. 2013-CA-2
Panel:  Hall, Welbaum, Yarbrough
Author:  Michael T. Hall
Summary: The trial court interpreted the provision in the parties’ decree of

divorce that divides Appellant’s pension benefits as giving Appellee
not only a survivorship interest in the benefits but also a joint interest.
In light of the evidence, the court’s interpretation is reasonable.
Judgment affirmed.

Case Name: State of Ohio v. China Arnold
Case No:  Montgomery App. No. 24687
Panel:  Fain, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in overruling Appellant’s motion to dismiss

the death penalty specification.  The fact that the jury deadlocked in
the penalty phase of Appellant’s prior trial did not constitute an
acquittal for double jeopardy purposes.  The trial court also did not
abuse its discretion in refusing to instruct the jury on Reckless
Homicide, because the evidence presented at trial would not
reasonably support both an acquittal of Aggravated Murder and a
conviction upon the lesser included offense of Reckless Homicide.
Further, the trial court did not err in overruling a defense objection to
the State’s use of its second peremptory challenge.  The trial court’s
ruling on the State’s alleged discriminatory intent was not clearly
erroneous.  In addition, the trial court did not err in failing to allow
Appellant to present a complete defense.  The trial court’s decision to
limit hearsay testimony was consistent with accepted Rules of
Evidence and due process considerations.  Finally, Appellant was not
deprived of a fair trial based on a pattern of prosecutorial misconduct.
Any misconduct did not so infect Appellant’s trial with unfairness that
her convictions came in violation of the right to due process.
Affirmed.

Case Name: State of Ohio v. Kathryn Williams
Case No:  Montgomery App. No. 25651
Panel:  Fain, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The juvenile court erred in granting Appellee’s motion to dismiss one

count of Failure to Report Child Abuse or Neglect, because the court
incorrectly determined that the charged offense and the offense of
Failure to Provide for a Functionally Impaired Person, of which
Appellee had been previously convicted, are allied offenses of similar
import. Reversed, vacated, and remanded for proceedings consistent
with this opinion.
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Case Name: State of Ohio v. Joseph S. Mogle
Case No:  Darke App. No. 2013-CA-3
Panel:  Froelich, Hall,  Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court erred in sentencing Appellant on a community control

violation because the separate underlying conviction that constituted
the violation has been reversed in a separate appeal.  This matter is
reversed and remanded for further proceedings consistent with the
opinion.  

Case Name: State of Ohio v. Joseph S. Mogle
Case No:  Darke App. Nos. 2013-CA-4/2013-CA-5
Panel:  Froelich, Hall,  Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court abused its discretion when it did not conduct an

evidentiary hearing and overruled Appellant’s motion to withdraw his
guilty pleas.  Reversed, vacated, and remanded for further
proceedings consistent with the opinion.  

Case Name: State of Ohio v. Nesbitt L. Ayers
Case No:  Montgomery App. No. 25563
Panel:  Fain, Donovan, Welbaum
Author:  Mike Fain
Summary: The trial court’s admission of an exhibit containing crack cocaine to

which evidence tags were attached did not violate the hearsay rule.
Evidence presented by the State established a sufficient probability
that the crack cocaine comprising the exhibit was the same object that
a police officer had retrieved from a witness who obtained it from the
defendant; there was, therefore, sufficient proof of chain of custody
to support admission of the exhibit.  Also, this evidence was sufficient
to withstand the defendant’s Crim.R. 29 motion for a judgment of
acquittal made after the State’s case in chief.  The defendant’s
conviction is not against the manifest weight of the evidence.

The prosecutor made two improper statements, one during opening
statement, and one during closing argument.  No objection was
interposed to either statement.  When the statements are considered
in their respective contexts, they were not so prejudicial as to
constitute plain error.

The record does not demonstrate ineffective assistance of counsel.
Affirmed.  (Welbaum, J., concurring).
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Case Name: State of Ohio v. Mary Kilby
Case No.: Montgomery App. No. 25650
Panel: Fain, Donovan, Welbaum
Author: Mary E. Donovan
Summary: Double jeopardy protections regarding successive prosecutions and

cumulative punishments are not implicated, and the  juvenile court
erred in granting Appellee’s motion to dismiss one count of failure to
report child abuse or neglect based upon a finding that the
misdemeanor offense constitutes an allied offense of similar import
to failure to provide for a functionally impaired person, a fourth degree
felony, of which Appellee was previously convicted.  Judgment
reversed and vacated; the matter is remanded for proceedings
consistent with this opinion.

Case Name: State of Ohio v. Isaiah Smith, Jr.
Case No.: Montgomery App. No. 25462
Panel: Fain, Donovan, Welbaum
Author: Mary E. Donovan
Summary: Appellant’s convictions for assault, rape, attempted rape, and

kidnapping were not against the manifest weight of the evidence.  The
State’s remarks made during opening and closing arguments did not
rise to the level of prosecutorial misconduct.  Moreover, trial counsel
failed to object to any of the instances of misconduct, and the
appellant failed to establish plain error.  Judgment affirmed.


