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OPINION RENDERED ON DECEMBER 17, 2015: 
 
Case Name:  State of Ohio v. Joseph Huber 
Case No:  Clark App. No. 2007-CA-88 
Panel:    Fain, Donovan, Hall 
Author:   Michael T. Hall 
Summary:  The appellant’s enhanced drug-possession convictions are based on 

legally insufficient evidence because the State failed to prove the 
requisite “bulk amounts” as required by statute to elevate the degree 
of the offenses. Judgment reversed and cause remanded for the 
entry of convictions on lesser offenses not requiring proof that the 
appellant possessed at least the statutory bulk amount.  

 
 
OPINIONS RENDERED ON DECEMBER 18, 2015: 
 
Case Name:  State of Ohio v. James Burkitt  
Case No:  Clark App. No. 2014-CA-154 
Panel:    Froelich, Fain, Hall 
Author:   Michael T. Hall 
Summary:  The record does not portray ineffective assistance of counsel based 

on the appellant’s attorney’s failure to challenge the constitutionality 
of R.C. 2941.1413, a repeat OVI offender specification. Equal-
protection principles did not preclude the appellant from being 
convicted and sentenced on a substantive OVI count and the 
specification even if both could be proven with the same facts, 
evidence and circumstances. Judgment affirmed.  (Froelich, P.J., 
concurring).  

 
Case Name:  Carrie A. Cornell (Koverman) v. Kevin L. Cornell 
Case No:  Montgomery App. No. 26732 
Panel:   Fain, Donovan, Welbaum 

http://www.sc.ohio.gov/ROD/docs/default.asp
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Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in finding a change of circumstances under 

R.C. 3119.79, and did not abuse its discretion by failing to grant a 
downward deviation in child support to zero.  Affirmed. 

 
Case Name:  State of Ohio v. Thomas J. Gearheart 
Case No:  Montgomery App. No. 26669 
Panel:   Donovan, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in failing to award Appellant any jail-time 

credit because Appellant was serving a sentence for a separate 
offense while under detainer and awaiting trial in the instant case.  
Affirmed. 

 
Case Name: State of Ohio v. Greg M. Artz 
Case No:  Montgomery App. No. 26411 
Panel:   Froelich, Donovan, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: Appellant’s conviction for multiple counts of rape and gross 

sexual imposition of his two minor daughters was not 
against the manifest weight of the evidence.  In addition, 
the evidence presented at trial provided sufficient 
differentiation among the five counts of rape for which 
Appellant was convicted and did not result in a due process 
violation.  The trial court did not err in giving a jury 
instruction on “course of criminal conduct,” as the 
instruction was a correct statement of law and posed no 
risk of confusing the jury.  The trial court also did not err in 
failing to sua sponte declare a mistrial or question the jury 
when the prosecutor disclosed that he had attended a 
wedding in which a juror was a guest, as the juror at issue 
was dismissed and replaced by the alternate juror.  
Furthermore, contrary to Appellant’s claim otherwise, the 
State’s expert testimony from a clinical child psychologist 
regarding the behavioral characteristics of child abuse 
victims was admissible as evidence.  Finally, because there 
was no error in this case, let alone multiple errors, the 
doctrine of cumulative error does not apply.  Judgment 
affirmed. 

 
Case Name:  Judith LaMusga, Esquire v. Summit Square Rehab, LLC, et al.  
Case No:  Montgomery App. No. 26641 
Panel:   Fain, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in concluding that an estate’s survivorship 

claims were barred by the statute of limitations.  The survivorship 
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claims for Assault and Battery, False Imprisonment, and Intentional 
Infliction of Emotional Distress were not timely filed, and the tolling 
provisions in R.C. 2305.16 that preserve parental loss of consortium 
claims of the decedent’s minor child do not apply to the estate’s 
survivorship claims.  Affirmed. (Hall, J., concurring). 

 
Case Name:  State of Ohio v. Michael Chessman  
Case No:  Montgomery App. Nos. 26613 and 26614 
Panel:   Fain, Donovan, Welbaum 
Author:   Mike Fain  
Summary:  Record, as modified by the trial court under App.R. 9, fails to support 

defendant’s contention that he did not knowingly and voluntarily 
waive his right to confront the witnesses against him before pleading 
guilty.  Affirmed.     

 
Case Name:  State of Ohio v. Marwan Snodgrass  
Case No:  Clark App. No. 2015-CA-59 
Panel:   Fain, Donovan, Welbaum 
Author:   Mike Fain  
Summary:  There is no requirement of statutory findings for consecutive 

sentences imposed after State v. Foster, 109 Ohio St.3d 1, 2006-
Ohio-856, 845 N.E.2d 470, but before the effective date of R.C. 
2929.14(C).  State v. Hodge, 128 Ohio St.3d 1, 2010-Ohio-6320, 941 
N.E.2d 768, followed.  Affirmed.      

 
Case Name:  State of Ohio v. Michael Gifford  
Case No:  Montgomery App. No. 26660 
Panel:    Fain, Hall, Welbaum  
Author:   Mike Fain  
Summary:  Appeal from three-count drug conviction.  Anders brief filed.  No 

potential assignments of error having arguable merit found.  
Affirmed.      

 
Case Name:  State of Ohio v. Keith A. Johnson 
Case No:  Montgomery App. No. 26028 
Panel:    Froelich, Fain, Hall 
Author:   Mike Fain  
Summary:  During trial, an out-of-court statement by a non-testifying witness was 

offered and admitted for the sole purpose of explaining why the 
police officer to whom statement was made subsequently conducted 
the investigation in a particular manner. In the State’s rebuttal closing 
argument, the prosecutor urged the jury to consider this statement 
as probative evidence of the defendant’s guilt. This was prosecutorial 
misconduct.  Defense counsel’s failure to object or request a mistrial, 
in the circumstances of this case, constituted ineffective assistance 
of counsel requiring reversal. Second assignment of error arguing 
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insufficiency of the evidence was addressed in initial disposition of 
appeal, and is outside the scope for which this appeal was re-
opened.  This Court’s prior judgment vacated; trial court’s judgment 
Reversed and Remanded.     

 
Case Name:  State of Ohio v. Joseph L. Hathaway 
Case No.:  Greene App. No. 2015-CA-11 
Panel:   Fain, Donovan, Welbaum  
Author:  Mary E. Donovan 
Summary: Trial court did not abuse its discretion when it denied appellant’s 

petition for post-conviction relief after a hearing.  Appellant failed to 
adduce any credible evidence that he received ineffective assistance 
from his trial counsel because of an alleged conflict of interest 
brought on by dual representation of appellant and his wife.  
Judgment affirmed. 

 
Case Name:  State of Ohio v. Charles Slaughter 
Case No.:  Montgomery App. No. 26135 
Panel:   Froelich, Fain, Hall 
Author:  Jeffrey E. Froelich 
Summary: Trial court did not abuse its discretion when it denied defendant’s 

motion for a mistrial, which was made after the jury heard statements 
in two 911 calls that defendant had “just been released from jail” and 
had been to prison.  Defense counsel reasonably opted not to 
request a curative instruction.  Judgment affirmed; case is remanded 
for issuance of a nunc pro tunc entry which incorporates into the 
judgment entry the trial court’s findings that were made at the 
sentencing hearing with respect to the imposition of consecutive 
sentences. 

 
Case Name:  State of Ohio v. Kevin Byrd, Jr. 
Case No.:  Montgomery App. No. 26700 
Panel:   Froelich, Fain, Hall 
Author:  Jeffrey E. Froelich 
Summary: Defendant’s motion to merge convictions, which was filed years after 

his convictions were affirmed on direct appeal, was barred by res 
judicata.  Judgment affirmed. 

 
Case Name:  State of Ohio v. Mark D. Horobin 
Case No.:  Montgomery App. No. 26639 
Panel:   Froelich, Donovan, Hall 
Author:  Jeffrey E. Froelich 
Summary: Neither the record of the sentencing hearing nor the trial court’s 

judgment entry contains the findings necessary to support its 
imposition of consecutive sentences.  Judgment reversed and 
remanded for further consideration. 
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Case Name:  State of Ohio v. Tiffany Cole 
Case No.:  Montgomery App. No. 26576 
Panel:   Froelich, Fain, Hall 
Author:  Jeffrey E. Froelich 
Summary: Trial court did not err or abuse its discretion in overruling motion to 

suppress evidence.  Although traffic stop was admittedly “pretextual” 
in that deputies suspected drug activity, the stop was based on a 
traffic violation (window tint), and therefore was not unconstitutional.  
Traffic stop was not unduly lengthened by call for a canine unit, which 
responded within 3-4 minutes, or by the questioning of the 
Defendant.  Defendant thereafter consented to a search of the hotel 
room from which she had recently departed and alerted officers to 
the presence of a gun. 
 
Under the facts of this case, Defendant’s no contest plea to having 
weapons while under disability precluded her arguments that her 
conviction was supported by insufficient evidence or was against the 
manifest weight of the evidence.  Judgment affirmed. 

 
 
 


