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Case Name: State of Ohio v. Danny Hall, Jr.
Case No:  Montgomery App. No. 25858
Panel:  Donovan, Hall, Welbaum
Author:  Michael T. Hall
Summary: The appellant’s attorney did not render ineffective assistance by

failing to file an affidavit of disqualification under R.C. 2701.031.
Defense counsel reasonably may have determined that obtaining
disqualification of the trial court  judge under the statute was unlikely.
For that reason, counsel’s failure to file an affidavit of disqualification
fell within the range of reasonable professional assistance and did not
constitute deficient performance.  Judgment affirmed.

Case Name: State of Ohio v. Joseph Scates, Jr.
Case No:  Clark App. No. 2013-CA-36
Panel:  Donovan, Hall, Welbaum
Author:  Michael T. Hall
Summary: The appellant has failed to establish ineffective assistance of counsel

based on his attorney’s failure to file a suppression motion. Assuming,
arguendo, that the appellant’s guilty plea did not waive the issue, he
cannot demonstrate a reasonable probability that the trial court would
have sustained a suppression motion absent evidence establishing
grounds for suppression. The trial court did not err in sentencing the
appellant to more than a statutory minimum prison term for trafficking
in heroin. Judgment affirmed.  (Donovan, J., concurring.)

Case Name: James E. Swaim, et al. v. Robert Scott, et al.
Case No:  Montgomery App. No. 25726
Panel:  Fain, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: Appellant filed a pro se brief arguing that he did not receive notice of

Appellee’s motion for summary judgment and that the Appellee’s
complaint is barred by the statute of limitations.  We are not permitted
to consider either of these issues given that they were not raised
before the trial court prior to this appeal.  Appellant also requests that
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this court rule on Appellant’s motion to vacate, which was overruled
by the trial court for lack of jurisdiction.  Because our authority in this
matter is limited to reviewing and affirming, modifying or reversing
decisions of the trial court, we cannot rule on the motion to vacate as
Appellant requested.  Affirmed without prejudice to Appellant’s motion
to vacate.

Case Name: State of Ohio v. Antonio L. Wynn
Case No:  Montgomery App. No. 25097
Panel:  Froelich, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: Appellant’s due process rights were not violated when the trial court

prevented Appellant from cross-examining his own witness under
Evid.R. 607(A), nor were they violated when the trial court refused to
call the witness as a court’s witness pursuant to Evid.R. 614(A).  The
trial court did err in concluding that evidence of a lack of a plan to
harm the victim was irrelevant.  However, the error was harmless,
because the court did, in fact, admit evidence pertinent to this point.
Appellant’s claim about improper admission of a letter that Appellant
allegedly wrote has no merit, because a sufficient foundation for
authentication existed.  Furthermore, the letter was not physically
admitted.  Appellant also did not receive ineffective assistance of
counsel, because he failed to establish how his trial counsel's alleged
failures prejudiced him.  In addition, trial counsel’s decision regarding
a continuance was a matter of trial strategy.  The trial court did not err
in failing to further investigate a juror's outside communications during
trial, because the court questioned the juror to both parties’
satisfaction.  Finally, the trial court did not err when it failed to instruct
the jury on involuntary manslaughter.  The evidence would not
reasonably permit the jury to reject the greater offense of complicity
to commit felony murder. Appellant’s misdemeanor assaults also did
not proximately result in the victim’s death.  Affirmed.

Case Name: State of Ohio v. Phillip H. Lawrence
Case No:  Montgomery App. No. 25623
Panel:  Fain, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not abuse its discretion in denying Appellant’s

motion for a new trial.  There is not a strong probability that a jury
could have found reasonable doubt that Appellant was the perpetrator
of the crime, if the jury considered the newly discovered witness’s
testimony, along with the testimony of the other witnesses.  Affirmed.
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Case Name: State of Ohio v. Glen E. Fugate
Case No.: Montgomery App. No. 25782
Panel: Donovan, Hall, Welbaum
Author: Mary E. Donovan
Summary: Appellant did not receive ineffective assistance when his trial counsel

made the tactical decision to not call any witnesses other than the
appellant himself to testify.  Appellant’s argument that some
unidentified individual existed that could provide exculpatory
testimony was speculative at best.  Appellant’s conviction for forgery
was supported by sufficient evidence.  Judgment affirmed. 


