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Case Name:  AEP Energy, Inc. v. Sasikala Vemulapalli, et al. 
Case No.:  Montgomery App. No. 27568; T.C. No. 16-CV-1123 
Panel:   Donovan, Welbaum, Tucker 
Author:  Mary E. Donovan   
Summary: The trial court did not abuse its discretion in overruling Defendants’ 

Civ.R. 60(B) motion for relief from default judgment since the fraud 
they alleged did not satisfy Civ.R. 60(B)(3)’s requirement of fraud 
involved in the obtaining of the default judgment. Defendants further 
did not demonstrate mistake justifying relief pursuant to Civ.R. 
60(B)(1), since they failed to obtain new counsel as ordered and to 
defend in any manner. Defendants’ arguments on appeal that AEP 
fraudulently obtained the default judgment were not raised before the 
trial court, and we will accordingly not consider them. Judgment 
affirmed.  

   
Case Name:  State of Ohio v. Keith A. Fyffe 
Case No.:  Greene App. No. 2016-CA-14; T.C. No. 15-CR-574 
Panel:   Donovan, Froelich, Welbaum 
Author:  Jeffrey E. Froelich   
Summary: Defendant pled guilty to three counts of unlawful sexual conduct with 

a minor, all third-degree felonies, for which he received consecutive 
sentences totaling nine years in prison.  Defendant’s plea was 
knowingly, intelligently, and voluntarily made; defendant knew, at the 
time of his plea, that the trial court was not bound by the sentencing 
range to which the parties had agreed. Because the trial court was 
not a party to the plea agreement and explicitly explained that fact 
during the plea colloquy, it was not error for the court to impose a 
sentence longer than that recommended by the parties, nor was it 
error for the court not to have offered, sua sponte, to allow the 
defendant to withdraw his plea. Trial court’s imposition of 
consecutive sentences was not clearly and convincingly 
unsupported by the record; the record supported the trial court’s 
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finding that defendant’s criminal history warranted consecutive 
sentencing. Judgment affirmed. (Donovan, J., dissenting.) 

 
Case Name:  Allen D. Boyd v. State of Ohio, et al. 
Case No:  Montgomery App. No. 27553; T.C. No. 16-CV-6512  
Panel:    Hall, Froelich, Tucker 
Author:   Jeffrey E. Froelich 
Summary:  After his conviction for having weapons while under disability was 

reversed on appeal, plaintiff brought suit against the State of Ohio, 
seeking a declaration that he was a “wrongfully imprisoned 
individual,” pursuant to R.C. 2743.48(A).  The trial court dismissed 
the action, pursuant to Civ.R. 12(B)(6), on the ground that the plaintiff 
could not satisfy the fifth element of R.C. 2743.48(A). The trial court 
properly concluded that plaintiff could not state a claim under the 
“error in procedure” prong of R.C. 2743.48(A)(5) and that he could 
not state a claim of actual innocence based on the lack of a disability.  
Trial court erred in concluding that plaintiff could not state a claim of 
actual innocence based on his allegation that he never possessed 
the firearm.  Judgment affirmed in part, reversed in part, and case 
remanded for further proceedings. 

 
Case Name:  State of Ohio v. Fate Burnett, II 
Case No:  Clark App. No. 2017-CA-44; T.C. No. 17-CR-35  
Panel:    Hall, Froelich, Welbaum 
Author:   Michael T. Hall 
Summary:  The trial court did not err in refusing to give a requested jury 

instruction on operation and operability of the vehicle at issue 
during the appellant’s OVI trial. The requested instruction was not 
an accurate statement of law, and the trial court correctly gave the 
jury the statutory definition of “operate” set forth in R.C. 
4511.01(HHH). Defense counsel did not provide ineffective 
assistance by failing to request an instruction on the offense of 
having physical control of a vehicle while under the influence of 
alcohol in violation of R.C. 4511.194(B).  The jury reasonably could 
not have acquitted the appellant of OVI and convicted him under 
the physical-control statute. The appellant’s OVI conviction is 
supported by legally sufficient evidence that he operated a vehicle 
while intoxicated. Judgment affirmed. (Froelich, J., concurring.) 

 
Case Name:  State of Ohio v. Thomas A. Contento 
Case No: Miami App. No. 2017-CA-1; T.C. Nos. 16-CR-35, 16-CR-288 
Panel:   Welbaum, Froelich, Hall   
Author:  Jeffrey M. Welbaum 
Summary: After conducting an independent review of the record as required by 

Anders, we find no issues with arguable merit for appeal.  Appellant’s 
guilty plea is valid and Appellant’s jointly-recommended sentence is 
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not appealable.  Affirmed. 
 
Case Name:  Dwight D. Brannon, et al. v. Donna K. Persons, et al.   
Case No: Montgomery App. No. 27444; T.C. Nos. 15-CV-1473, 15-CV-3889 
Panel:   Welbaum, Harsha, Hoover 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in rendering summary judgment in favor of 

Appellees on their claim for attorney fees, as Appellant failed to 
submit any evidence that created a genuine issue of material fact 
regarding the reasonableness of the fees.  Further, assuming for the 
sake of argument that the action was more properly based on 
quantum meruit rather than breach of contract, no prejudice 
occurred.  Appellees also asked the court for equitable relief, and 
Appellant failed to provide the court with any evidence to challenge 
the fees that were requested.  Appellant was entitled under the law 
to discharge her attorneys, but she was not entitled to breach the 
settlement agreement in an attempt to recover more money than the 
sum to which she had agreed.  Finally, Appellant failed to submit any 
evidence indicating that Appellees committed legal malpractice.  
Affirmed. 

 
Case Name:  In Re: C.M.R.  
Case No:  Montgomery App. No. 27519; T.C. No. 17-000735-01 
Panel:   Donovan, Froelich, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in overruling a motion to suppress filed by 

Appellant, a juvenile, challenging the statements he made while 
being interviewed by an investigating detective. Appellant’s 
statements were not made while he was in custody; therefore, the 
investigating detective was not required to advise Appellant of his 
Miranda rights. In addition, because Appellant was not in custody, 
Appellant had no Fifth Amendment right to counsel, which he 
otherwise did not invoke, nor were Appellant’s statements 
involuntarily induced by coercive police conduct. Furthermore, at the 
time of Appellant’s interview with the investigating detective, no 
complaint had been filed against him and he had not made an initial 
appearance at juvenile court; accordingly, Appellant did not have a 
statutory right to counsel under R.C. 2151.352 or a constitutional 
right to counsel under the due process clause of the Fourteenth 
Amendment.  Lastly, Appellant’s adjudication for rape was supported 
by sufficient evidence and was not against the manifest weight of the 
evidence.  Affirmed.      

 
Case Name:  State of Ohio v. Jason R. Laraby 
Case No:  Montgomery App. No. 27466; T.C. No. 16-CR-1223 
Panel:   Hall, Welbaum, Tucker     
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Author:  Michael L. Tucker 
Summary: Defendant-appellant’s counsel filed a brief under the authority of 

Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 
(1967).  A thorough review of the record reveals no arguably 
meritorious appellate issues.  Judgment affirmed. 

 
Case Name:  In The Matter Of: A.A.V. 
Case No:  Champaign App. No. 2017-CA-6; T.C. No. 14JG23 
Panel:   Donovan, Welbaum, Tucker     
Author:  Michael L. Tucker 
Summary: Appellant and Appellee agreed to various modifications to a shared 

parenting plan involving the parties’ child.  The trial court, however, 
had to resolve three issues: (1) the parenting time exchange 
schedule; (2) parenting time during the child’s 2017 spring break; and 
(3) which parent should be designated as the residential parent for 
school purposes.  The trial court did not abuse its discretion by 
modifying the parental exchange schedule.  Further, the trial court, 
though the issue is now moot, did not abuse its discretion by granting 
Appellee parenting time during the child’s 2017 spring break.  The 
trial court, however, did abuse its discretion by not designating either 
parent as the residential parent for purposes of school attendance.  
Judgment affirmed, in part, reversed, in part, and remanded for 
further proceedings consistent with this opinion.     

  
 
 
 
 
 
  


