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Case Name: Ohio Civil Rights Commission v. Philip Myers
Case No.: Montgomery App. No. 25752
Panel: Froelich, Fain, Donovan
Author: Mike Fain
Summary: Trial court did not err in dismissing,  pursuant to Civ.R. 12(B)(6), that

part of Ohio Civil Rights Commission’s complaint stating claims
against neighbor under  R.C. 4112.02(H)(1), (15), and (16).  The trial
court did err in dismissing that part of complaint stating a claim under
R.C. 4112.02(H)(12), which exists independently of its claim under
R.C. 4112.02(H)(16).  Judgment reversed in part, and affirmed in part,
and cause remanded for further proceedings.  (Froelich, P.J.,
concurring in part and dissenting in part.)

Case Name: Omar K. James, aka Ahmad K. James v. State of Ohio
Case No:  Clark App. No. 2013-CA-28
Panel:  Froelich, Fain, Donovan
Author:  Mike Fain
Summary: Petitioner making a wrongful imprisonment claim against the State

was originally charged with four felony offenses arising out of one
course of conduct.  In 1997, he was convicted of one felony offense;
the jury was hung as to the other three.   The claimant was sentenced
to a one-year term of imprisonment, which he completed serving
before he was re-tried on the other three charges.  At his re-trial, the
claimant decided to represent himself.  He was convicted of all three
remaining charges, and sentenced to imprisonment for thirteen years.
Eventually, the claimant obtained federal habeas corpus relief upon
the ground that he had not effectively waived his right to counsel at
his trial for the remaining three felony offenses.  The State failed to
bring the claimant to trial on those three charges within the time
specified by the federal court, and the Ohio common pleas court
thereafter dismissed those charges, with prejudice.

The trial court erred in rendering summary judgment in favor of the
State on the wrongful imprisonment claim.  The trial court should have
rendered summary judgment in favor of the claimant, because he
satisfied all five parts of the wrongful imprisonment statute, R.C.
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2743.48(A).  “An error in procedure,” for purposes of R.C.
2743.48(A)(5), need not be structural error, and it also need not have
occurred after the claimant’s sentencing.

Reversed and Remanded.

Case Name: State of Ohio v.Kathy S. Gibson 
Case No:  Champaign App. No. 2013-CA-11
Panel:  Fain, Hall, Welbaum
Author:  Mike Fain
Summary: Defendant pled guilty to one count aggregating theft offenses

committed against an elderly person or disabled adult by the
defendant in the same relationship – granddaughter – to the victim,
and to eight unaggregated forgery offenses committed against the
same victim, but without any allegation that they were committed
against an elderly person.  The eight forgeries should have been
aggregated under R.C. 2913.61(C)(1).  But trial court was not
required, under R.C. 2913.61(C)(1), to aggregate those forgery
offenses with the theft offenses, aggregated under R.C.
2913.61(C)(1).  The wording of R.C. 2913.61(C)(1) indicates that a
series of theft offenses shall be aggregated separately from the
aggregation of a series of the other offenses specified in the statute.

The specific provisions of R.C. 2913.61(C)(1), which require the
aggregation of certain offenses committed by an offender in the
offender’s same relationship to another, prevail over the more general
provisions of R.C. 2913.61(C)(2), which permit the aggregation of
certain offenses committed pursuant to a scheme or course of
conduct.

 
The defendant never objected to the fact that the forgery offenses to
which she pled guilty were not aggregated into a single offense.  No
plain error was committed because, in the circumstances of this case,
no manifest injustice occurred.  Defendant may have benefitted from
the fact that she was allowed to plead guilty to eight fifth-degree
forgery felonies, for which concurrent sentences were imposed (but
consecutively to the sentence for theft), instead of pleading guilty to
one, aggregated fourth-degree forgery felony, for which a longer
sentence might have been imposed.  The non-aggregation of the
forgery offenses was also not an obvious defect in the proceedings.

Affirmed.  (Hall, J., concurring in judgment, with opinion).

Case Name: L.L.L. v. Terry A. Junies
Case No.: Greene App. No. 2013 CA 31
Panel: Froelich, Donovan, Welbaum
Author: Mary E. Donovan
Summary: The trial court did not err when it overruled appellant’s objection and
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adopted the magistrate’s decision granting appellee’s Petition for a
Civil Sexually Oriented Offense Protection Order.  Evidence adduced
at petition hearing was sufficient to establish by a preponderance of
the evidence that appellant committed a sexually oriented offense
against appellee.  Judgment affirmed. 

Case Name: State of Ohio v. Abraham Isa
Case No.: Champaign App. No. 2013 CA 20
Panel: Froelich, Donovan, Welbaum
Author: Mary E. Donovan
Summary: The trial court was precluded from considering Appellant’s untimely

motion for leave to file a motion for new trial since Appellant was not
unavoidably prevented from discovering the facts upon which his
request for a new trial relied.  Judgment affirmed.

Case Name: Paulette R. Neer v. James B. Neer
Case No.: Montgomery App. No. 25876
Panel: Froelich, Donovan, Welbaum
Author: Mary E. Donovan
Summary: Appellant failed to object to the trial court’s decision to terminate the

shared parenting plan and designate appellee as the residential
parent and legal custodian of the parties’ two minor children.
Accordingly, appellant has waived appellate review of that portion of
the trial court’s decision adopting the magistrate’s recommendation.
The trial court did not err when it found that appellant was voluntarily
underemployed and imputed additional income to her for child support
purposes pursuant to R.C. 3119.01(C)(11).  Judgment affirmed.   

Case Name: Jeanne L. Obermeyer, nka Trimble v. James A. Obermeyer and
Montgomery County Child Support Enforcement Agency

Case No.: Montgomery App. No. 25839
Panel: Froelich, Donovan, Welbaum
Author: Jeffrey E. Froelich
Summary: The trial court did not err in concluding that an agreed order which

stated that child support would not be modified constituted the most
recent child support order.  Because Ohio Adm.Code 5101:12-60-
05.1(D) permits administrative review of a child support order every
36 months from the date of the most recent order, the trial court
reasonably concluded that an administrative review, conducted one
year after the agreed order, had been improper.  Judgment affirmed.

Case Name: State of Ohio v. Frank Chatman, Jr.
Case No:  Montgomery App. No. 25766
Panel:  Froelich, Donovan, Hall
Author:  Michael T. Hall
Summary: In this appeal from convictions on three felony charges after

negotiated guilty pleas, there are no arguable issues for review under
Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493
(1967). Judgment affirmed.
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Case Name: State of Ohio v. James W. House, Jr. 
Case No:  Montgomery App. No. 25457
Panel:  Fain, Hall, Welbaum
Author:  Michael T. Hall
Summary: By pleading no contest in the midst of trial, the appellant failed to

preserve his ability to challenge the trial court’s pretrial rulings on the
admissibility of evidence regarding post-traumatic stress disorder. In
any event, the trial court did not err in declaring the evidence
inadmissible when there was no proffered evidence to link the
disorder to the offense making the potential evidence insufficient to
support an NGRI defense.  Judgment affirmed.

Case Name: State of Ohio v. Clifford A. Polhamus, Jr.
Case No.: Miami App. No. 2013 CA 3
Panel: Donovan, Hall, Welbaum
Author: Michael T. Hall
Summary: Appellant’s convictions for receiving stolen property are not against

the manifest weight of the evidence. Appellant’s consecutive
sentences are not contrary to law. Appellant did not receive ineffective
assistance of counsel at sentencing when counsel did not make an
objection. The basis for objection does not constitute reversible error
and the objection would not have altered the result. Judgment
affirmed.  (Donovan, P.J., concurring in part and dissenting in part.)

Case Name: In Re: Brothers Publishing Co., LLC, dba The Early Bird
Case No:  Darke App. No. 2013-CA-6
Panel:  Donovan, Froelich, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court failed to follow proper procedures under the

Declaratory Judgment Act and the Ohio Rules of Civil Procedure.
The record is also inadequate to demonstrate whether the Appellee
complied with statutory requirements under R.C. 7.12(A)(4) and (5) for
demonstrating that it is a newspaper of general circulation.  In
addition, R.C. 7.12(A)(4) is ambiguous, and the trial court should have
considered materials that Appellant submitted regarding the legislative
intent of amendments to the statute.  Finally, in view of the preceding
holdings, the trial court erred in concluding that Appellee is a
newspaper of general circulation.  Reversed and Remanded for
further proceedings. (Froelich, J., concurring in judgment). 

 
Case Name: State of Ohio v. Ravon M. Spears
Case No:  Montgomery App. No. 25645
Panel:  Froelich, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in failing to allow Appellant’s requested jail

time credit.  Jail time credit is not permitted under R.C. 2967.191
where the defendant was serving time for a separate offense.
Affirmed.
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Case Name: Cinda L. Alexander v. Curtis E. Alexander
Case No:  Montgomery App. No. 25687
Panel:  Froelich, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court abused its discretion in failing to address and equitably

divide the Appellee’s pension and in awarding spousal support.  The
trial court did not abuse its discretion in failing to impute income to the
Appellee.  Reversed and Remanded for further proceedings. 

Case Name: State of Ohio v. Richard Hiler
Case No:  Montgomery App. No. 25609
Panel:  Fain, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The jury verdict was not against the manifest weight of the evidence.

This case does not present the exceptional situation in which the
evidence weighs heavily against Appellant’s conviction for Felonious
Assault.  Trial counsel also did not provide ineffective assistance.
Finally, the trial court did not abuse its discretion in refusing to instruct
the jury on the lesser-included offense of Aggravated Assault.  The
evidence failed to establish that any alleged provocation was
reasonably sufficient to incite Appellant to use deadly force.  Affirmed.

Case Name: Jack Smith, et al. v. Chad White, Sr., et al.
Case No:  Montgomery App. No. 25622
Panel:  Froelich, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in dismissing this case for lack of subject

matter jurisdiction.  The inquiry involved bears on the issue of whether
the pastor engaged in wrongdoing, rendering him unqualified as a
pastor, and whether the pastor should be removed for misconduct.
Courts may not inquire into these matters under the ecclesiastical
abstention doctrine.  A fraud or collusion exception allowing
consideration of ecclesiastical matters is also inapplicable because
this case does not involve extraordinary circumstances.  Finally,
plaintiffs never followed the procedures listed in the governing church
documents for resolving the matters at hand.  This must have been
done before initiation of any potential court action.  Affirmed.
(Froelich, P.J., concurring in part and dissenting in part).

Case Name: State of Ohio v. Donta E. Berry
Case No:  Greene App. No. 2013-CA-34
Panel:  Froelich, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not abuse its discretion in denying Appellant’s

motion to withdraw his guilty plea.  Under standards pertaining to
post-sentence motions to withdraw, Appellant failed to establish
manifest injustice.  Even if Appellant’s motion were considered a pre-
sentence motion to withdraw a plea, the trial court did not abuse its
discretion in denying the motion.  The trial court did err in failing to
make a finding regarding its disapproval of Appellant’s placement in



. . . . . . . . . . . . .  . . . . . . . . . . . . . . .     Court of Appeals Case Summary, January 17,  2014               Page 6

Intensive Prison Programs and in prematurely disapproving
Appellant’s transfer to transitional control.  Affirmed in part, Reversed
in part, and Remanded for further proceedings.
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