
 

THE COURT OF APPEALS OF OHIO 
SECOND APPELLATE DISTRICT 

CASE SUMMARIES 
June 23, 2017 

 
 
These case summaries are issued for the convenience of the public, the bench, and 
the bar. They are a brief statement of the court’s holdings and are not to be 
considered headnotes or syllabi. Copies of opinion are available from the particular 
county's clerk of courts. The full text of each opinion will be available on the  
Ohio Supreme Court’s Website at www.sc.ohio.gov/ROD/docs/default.asp  
 

 
Case Name:  Mark Gilliam v. Brian Crowe, et al.  
Case No:  Montgomery App. No. 27352; T.C. No. 16-CV-1414  
Panel:    Hall, Froelich, Tucker 
Author:   Michael T. Hall 
Summary:  The trial court erred by overruling Appellant’s motion to amend his 

complaint against the defendant tow truck company on the ground 
that the amendments would be futile. The amendments satisfied 
Civ. R. 8 and we cannot say “beyond doubt from the complaint that 
the plaintiff can prove no set of facts entitling him to recovery” on 
his alleged claim for negligence. The court did not err by dismissing 
the claims against Appellees Montgomery County Sheriff’s 
Department employees under Civ.R. 12(B)(6). The employees are 
immune from liability under R.C. Chapter 2744. Judgment reversed 
in part and affirmed in part and remanded. 

  
Case Name:  State of Ohio v. Richard T. Bryant, Jr. 
Case No:  Miami App. No. 2016-CA-23; T.C. No. 15-CR-567 
Panel:   Donovan, Froelich, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not commit plain error by allowing a firefighter to 

testify about his investigation of a fire without the State first proffering 
him as an expert; Defendant-Appellant’s right to an impartial jury was 
not violated where no change of venue motion was filed and the trial 
court conducted voir dire of the jury pool to determine whether the 
potential jurors knew or heard anything about Defendant prior to the 
trial; trial counsel did not provide ineffective assistance by failing to 
request a competency hearing where the record did not contain 
sufficient indicia of incompetence to warrant such a request.  
Judgment affirmed. 

 
Case Name:  Chasity N. Paul v. I-Force, LLC 
Case No:  Champaign App. No. 2016-CA-25; T.C. No. 13-CV-122 
Panel:   Donovan, Welbaum, Tucker 
Author:  Jeffrey M. Welbaum 

http://www.sc.ohio.gov/ROD/docs/default.asp
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Summary: The trial court erred in denying an employer’s motion for judgment 
on the pleadings.  Because the employee-claimant was precluded 
from refiling her complaint under R.C. 4123.512(D), the trial court 
should have granted the employer’s motion for judgment on the 
pleadings.  Reversed and remanded. 

 
Case Name:  Robert Guehl, et al. v. Carillon House Association, Inc., et al. 
Case No:  Montgomery App. No. 27438; T.C. No. 15-CV-4872 
Panel:   Donovan, Froelich, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in dismissing Appellant’s claim for legal 

malpractice pursuant to Civ.R. 12(B)(6).  Appellant did not have an 
attorney-client relationship with Appellee, nor was Appellant in privity 
with Appellee’s client.  As a result, Appellee was not liable to 
Appellant for any alleged legal malpractice.  Affirmed. 

 
Case Name:  State of Ohio v. Kyle T. Duhl 
Case No:  Champaign App. No. 2016-CA-30; T.C. No. 16-CR-198 
Panel:   Donovan, Froelich, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not punish Appellant in violation of his right to 

remain silent during the sentencing hearing.  Although Appellant had 
the right to remain silent during sentencing, the trial court could 
consider the defendant’s failure to speak in the context of lack of 
remorse.  This is an appropriate sentencing consideration under R.C. 
2929.12(D)(5) and (E)(5).  Affirmed. 

 
Case Name:  In Re: S.J. 
Case No:  Montgomery App. No. 27287; T.C. No. 16-1252 
Panel:   Hall, Donovan, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court committed plain error by failing to determine whether 

Appellant was age-eligible to be designated as a juvenile offender 
registrant under R.C. 2152.83(B).  Appellant’s age at the time of the 
offense was disputed, and the error affected his substantial rights, 
because if he were not age-eligible, the trial court could not have 
designated him as a Tier III offender.  Reversed and vacated as to 
the classification of Appellant as Tier III juvenile offender registrant, 
and remanded for a determination of whether Appellant may be 
classified as a juvenile offender registrant under R.C. 2152.83(B).  In 
all other respects, the judgment is affirmed. (Hall, P. J., dissenting).  

 
Case Name:  Linda Y. Taylor, et al. v. Mark Gazall, et al. 
Case No:  Montgomery App. No. 27305; T.C. No. 14-CV-5562 
Panel:   Hall, Froelich, Tucker 
Author:  Michael L. Tucker 
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Summary: In this medical negligence case, the trial court sustained Defendant-
appellee’s summary judgment motion.  The trial court correctly 
concluded that Plaintiff-appellant’s Civ.R. 10(D)(2) affidavit of merit 
could not be considered when evaluating whether Plaintiff-appellant 
had met her reciprocal burden to establish a genuine issue of fact 
concerning the issues of negligence and causation.  The trial court 
also correctly concluded that Plaintiff-appellant’s deposition 
testimony did not establish a genuine issue of fact regarding either 
negligence or causation.  Judgment affirmed. 

 
Case Name:  Randall Stremmel v. Katrina Demmery  
Case No:  Miami App. No. 2016-CA-18; T.C. No. 11-DR-509 
Panel:    Hall, Froelich, Tucker 
Author:   Michael L. Tucker 
Summary:  The trial court reached a legally correct conclusion that pursuing 

service by publication was not frivolous conduct under R.C. 
2323.51(A)(2)(a)(ii), and the trial court did not abuse its discretion by 
concluding that pursuing service by publication was not frivolous 
conduct under R.C. 2323.51(A)(2)(a)(iii) or (iv). Judgment Affirmed. 

 
Case Name:  State of Ohio v. [L.L.] 
Case No:  Clark App. No. 2016-CA-74; T.C. No. 11-CR-878 
Panel:   Hall, Welbaum, Tucker 
Author:  Michael L. Tucker 
Summary: Defendant-appellant filed an application, under R.C. 2953.32, to seal 

the record of a conviction.  The trial court, without conducting the 
hearing required by R.C. 2953.32(B), overruled the application.  The 
failure to conduct the mandatory hearing, as conceded by the State 
of Ohio, requires reversal of the trial court’s judgment.  Judgment 
reversed and remanded. 

 
Case Name:  State of Ohio v. Deonte C. White 
Case No:  Montgomery App. No. 27310; T.C. No. 16-CR-966 
Panel:   Froelich, Welbaum, Tucker 
Author:  Michael L. Tucker 
Summary: Defendant-appellant’s counsel filed a brief under the authority of 

Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 
(1967).  A thorough review of the record reveals no arguably 
meritorious appellate issues.  Judgment affirmed.     

 
Case Name:  Regina Jenkins v. Northeastern Local Board of Education 
Case No.:  Clark App. No. 2016-CA-72; T.C. No. 15-CV-360 
Panel:   Donovan, Froelich, Tucker 
Author:  Mary E. Donovan   
Summary: Jenkins failed to perfect her appeal of the school board’s decision to 

terminate her employment, and the trial court accordingly lacked 
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jurisdiction over her complaint.  The November 3, 2016 decision of 
the trial court awarding Jenkins damages is accordingly vacated.  
(Tucker, J., concurring).   

 
Case Name:  State of Ohio v. Johnny W. Hurt, Jr. 
Case No.:  Miami App. No. 2016-CA-11; T.C. No. 90-CR-39  
Panel:   Hall, Donovan, Tucker 
Author:  Mary E. Donovan   
Summary: The trial court did not err in denying Appellant’s motion to withdraw 

his guilty pleas since the motion was not the proper vehicle to 
challenge the alleged misuse of the Ohio Adult Parole Authority’s 
guidelines or the alleged unconstitutional application of the 
guidelines. The trial court did not err in overruling Appellant’s motion 
to withdraw his guilty pleas without a hearing since it was clear that 
denial of the motion was warranted.  Judgment affirmed. 

 
Case Name:  State of Ohio v. Keith L. Johnson 
Case No.:  Montgomery App. No. 26961; T.C. No. 15-CR-2353 
Panel:   Hall, Froelich, Tucker 
Author:  Jeffrey E. Froelich   
Summary: Defendant was convicted of kidnapping, aggravated burglary, and 

two counts of felonious assault.  The State presented sufficient 
evidence of the stealth element of aggravated burglary.  For 
purposes of felonious assault, the State presented sufficient 
evidence that defendant used a deadly weapon against his former 
girlfriend when he used a handgun as a bludgeon.  The trial court did 
not err in failing to merge the two felonious assault convictions, which 
involved different victims.  Judgment affirmed. 

 
Case Name: Stephen R. Young, Trustee v. Washington Township Board of 

Zoning Appeals 
Case No.:  Montgomery App. No. 27298; T.C. No.16-CV-2172 
Panel:   Hall, Froelich, Welbaum 
Author:  Jeffrey E. Froelich   
Summary: The trial court did not err in affirming the findings of the Washington 

Township BZA that the owner/landlord of a property had committed 
two zoning violations.  The evidence supported the BZA’s findings 
that 1) an addition had been added to a structure on the property 
without a zoning certificate and in violation of the setback provisions, 
and 2) the structure was improperly being used for the repair of 
vehicles, which was inconsistent with the permitted use of the 
structure and the property’s legal non-conforming use as a nursery 
and landscaping business.  Judgment affirmed. 

 
 
Case Name:  State of Ohio v. Shawn Thomas 
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Case No.:  Montgomery App. No. 26907; T.C. No. 15-CR-1324 
Panel:   Donovan, Froelich, Welbaum 
Author:  Jeffrey E. Froelich   
Summary: Anders appeal.  Defendant has no arguably meritorious claims 

based on the trial court’s denial of his motion to suppress, no contest 
plea, and sentencing.  Upon our independent review of the entire 
record, no non-frivolous issues found.  Judgment affirmed. 

 
 
 


