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Case Name: In the Matter of: The Adoption of E.E.R.K.
Case No.: Miami App. No. 2013 CA 35
Panel: Fain, Donovan, Welbaum
Author: Mary E. Donovan
Summary: Trial court did not err when it issued an interlocutory order placing the

minor child in the care of the adoptive parents despite appellant’s
action of filing a timely application with the putative father registry.  By
its express terms, R.C. 3107.064 does not apply to an interlocutory
order  placing a minor child with adoptive parents.  The trial court did
not err when it found that appellant’s consent was unnecessary to
complete the adoption, even though he was the putative father of the
minor child.  Judgment affirmed. 

Case Name: State of Ohio v. Marlena K. Zumwalde
Case No.: Greene App. No. 2013 CA 35
Panel: Fain, Donovan, Welbaum
Author: Mary E. Donovan
Summary: The trial court erred when it found appellant guilty of domestic

violence, a felony of the fourth degree.  By pleading no contest to
domestic violence, appellant admitted the truth of the allegations in
the indictment; however, the language of the indictment does not
include the essential element that the victim of her prior conviction for
attempted assault was a family or household member.  Judgment
reversed and remanded for the trial court to enter a finding of guilty to
domestic violence, a misdemeanor of the first degree.

Case Name: State of Ohio v. James C. Blair
Case No:  Montgomery App. No. 25578
Panel:  Fain, Donovan, Welbaum
Author:  Mary E. Donovan
Summary: The trial court erred in overruling Appellant’s motion to dismiss with

respect to the Assault (Peace Officer) charge.  A videotape of
Appellant’s arrest that was erased by police was materially
exculpatory.  Accordingly, the judgment of conviction for Assault
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(Peace Officer) is Reversed and Remanded for the trial court to enter
an order of dismissal.  Judgment Affirmed as to the conviction for
Carrying a Concealed Weapon only. (Welbaum, J., dissenting).

Case Name: Doris M. Bailey v. Nichole’s Salon, et al.
Case No.: Montgomery App. No. 25606
Panel: Fain, Donovan, Welbaum
Author: Mary E. Donovan
Summary: Appellants filed a notice of appeal from the trial court judgment but

failed during the pendency of the appeal to produce a transcript of the
trial pursuant to Appellate Rule 9. Further, Appellants may not raise
new defenses for the first time on appeal, which they seek to do in a
written letter. As such, this court must presume the validity of the
lower court proceedings. Judgment Affirmed.

Case Name: State of Ohio v. Thomas Boscarino
Case No.: Montgomery App. No. 25586
Panel: Froelich, Fain, Hall
Author: Jeffrey E. Froelich
Summary: Defendant held a fundraising event for his son’s medical and legal

expenses at a union hall, at which attendees could get free beer and
pizza for a $15 “donation” at the door, additional alcoholic beverages
for a “donation” and play Texas Hold ‘Em, with ten percent of each
hand going to the house.  Defendant’s convictions for gambling,
activities without a permit, operating a gambling house, and keeping
a place where intoxicating liquors are sold were based on sufficient
evidence and were not against the manifest weight of the evidence.

Defendant’s trial counsel did not render ineffective assistance by
failing to file a motion to dismiss on speedy trial grounds.  Defendant
did not demonstrate that he was subjected to selective prosecution.

The trial court erred when it included in its judgment entry a condition
of community control that defendant complete 500 hours of
community service by a certain date without informing defendant of
that condition at sentencing.  The portion of the trial court’s sentence
requiring community service as a condition of community control is
reversed, and the matter is remanded for resentencing on that
condition; in all other respects, the trial court’s judgment is affirmed.

Case Name: State of Ohio v. Jay P. Bakhshi
Case No.: Montgomery App. No. 25585
Panel: Froelich, Fain, Hall
Author: Jeffrey E. Froelich
Summary: Defendant’s conviction for gambling was based on sufficient evidence

and was not against the manifest weight of the evidence where
defendant, as dealer of a poker table, took a ten percent cut of each
hand for the “house” at a private fundraiser.  Defendant’s trial counsel
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did not render ineffective assistance by failing to file a motion to
dismiss on speedy trial grounds.  Defendant did not demonstrate that
he was subjected to selective prosecution.

The trial court erred when it included in its judgment entry a condition
of community control that defendant complete 500 hours of
community service by a certain date without informing defendant of
that condition at sentencing.  The portion of the trial court’s sentence
requiring community service as a condition of community control is
reversed, and the matter is remanded for resentencing on that
condition; in all other respects, the trial court’s judgment is affirmed.

Case Name: State of Ohio v. Tad J. Hyde
Case No.: Clark App. No. 2013 CA 41
Panel: Froelich, Hall, Welbaum
Author: Jeffrey E. Froelich
Summary: Trial court did not err in denying defendant’s motion to dismiss on

speedy trial grounds.  Defendant was not entitled to the triple-count
provision, R.C. 2945.71(E), while he was being held on the robberies
of two different pharmacies committed on different dates.  Judgment
affirmed, but case remanded to the trial court to correct typographical
error in the judgment entry.

Case Name: State of Ohio v. Donte R. Carlton 
Case No:  Montgomery App. No. 25901 
Panel:  Froelich, Donovan, Hall
Author:  Michael T. Hall
Summary: The record reveals no non-frivolous issues for appellate review.

Judgment affirmed.

Case Name: State of Ohio v. Matthew A. Rammel 
Case No:  Montgomery App. Nos. 25899 & 25900 
Panel:  Froelich, Fain, Hall
Author:  Michael T. Hall
Summary: The record reveals no non-frivolous issues for appellate review in this

appeal following a remand for the limited purpose of re-sentencing.
Judgment affirmed.

Case Name: State of Ohio v. Tobby T. Walker 
Case No:  Montgomery App. No. 25741
Panel:  Froelich, Fain, Hall
Author:  Michael T. Hall
Summary: The record does not portray ineffective assistance of counsel based

on the failure to request an inferior-degree-offense instruction at trial.
The appellant’s conviction for felonious assault (serious physical
harm) is not against the weight of the evidence. The record supports
the trial court’s imposition of a statutory maximum prison sentence.
Judgment affirmed.
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Case Name: State of Ohio v. Barton D. Gamble 
Case No:  Montgomery App. No. 25639
Panel:  Fain, Hall, Welbaum
Author:  Michael T. Hall
Summary: Defense counsel did not render Appellant ineffective assistance. The

sexual assault nurse examiner was qualified to testify within the realm
of her expertise about sexual-assault examinations and injuries based
on her training and experience. The jury’s verdict is not against the
manifest weight of the evidence. The jury could reasonably believe
the victim’s testimony. Judgment affirmed.

Case Name: Kermit D. Russell v. Marcus E. Miller 
Case No:  Champaign App. No. 2013-CA-34
Panel:  Froelich, Hall, Welbaum
Author:  Michael T. Hall
Summary: The trial court did not err in entering summary judgment in favor of the

appellee on his complaint for foreclosure on tax liens and for a
sheriff’s sale of the appellant’s property. The appellee supported the
summary-judgment motion with an affidavit addressing the appellant’s
delinquent debts. The appellant failed to respond to the motion, and
he has not alleged any particular error in the trial court’s ruling on
appeal. Judgment affirmed.

Case Name: State of Ohio v. Damerick Tullis  
Case No:  Greene App. No. 2013-CA-55
Panel:  Froelich, Hall, Welbaum
Author:  Michael T. Hall
Summary: The trial court did not err by entering summary judgment for Appellee

on Appellant’s petition for postconviction relief. The Appellant failed
to show that a genuine issue of fact remains as to whether his rights
were denied or infringed upon during a non-custodial interview.
Judgment affirmed.

Case Name: State of Ohio v. Antwan J. Reid
Case No:  Montgomery App. No. 25790
Panel:  Fain, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in overruling Appellant’s pro se motion to

correct void sentence.  In the motion, Appellant argued that the trial
court erred in failing to merge his aggravated murder and aggravated
robbery offenses, but he did not raise this argument during the direct
appeal of his conviction.  As a result, the doctrine of res judicata bars
the Appellant from collaterally attacking his sentence via the motion
to correct void sentence.  In addition, Appellant attempts to
retroactively apply the Supreme Court of Ohio’s ruling in State v.
Johnson, 128 Ohio St.3d 153, 2010-Ohio-6314, 942 N.E.2d 1061,
which is not permitted.   Moreover, even if the ruling in Johnson is
applied to the facts of this case, merging the aggravated murder and
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aggravated robbery offenses is still inappropriate due to the excessive
force used during the robbery and the shooting and robbery being
committed separately.  Affirmed.

Case Name: State of Ohio v. Spencer Byrnes
Case No:  Montgomery App. No. 25860
Panel:  Fain, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court erred in granting Appelle’s motion to suppress.  The

motion was granted based on an issue that was not raised in
Appellee’s written motion, nor argued by Appellee during the hearing
on the motion.  As a result, Appellant had no notice that said issue
would be considered by the trial court and no opportunity to prepare
to address that issue at the hearing.  Therefore, the trial court’s
interjection of the new issue was prejudicial to the Appellant.
Accordingly, the motion to suppress will be reopened so that the
Appellant can have a fair opportunity to litigate the new issue.
Reversed and remanded for further proceedings.

Case Name: Bank of America, N.A. v. Craig Bruggeman, et al.
Case No:  Montgomery App. No. 25763
Panel:  Fain, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The court of appeals had jurisdiction under R.C. 2505.02(B)(3) to

consider the appeal of an order dismissing Appellant’s action without
prejudice, because the order of dismissal had the effect of vacating
a pre-existing judgment and decree of foreclosure.  The trial court
also lacked authority to vacate the pre-existing judgment and decree
of foreclosure, because the judgment of foreclosure was a final
appealable order, and Appellees did not file a Civ.R. 60(B) motion,
asking the trial court for relief from the foreclosure judgment.
Reversed and Remanded.

Case Name: Valerie Percio, et al. v. David C. Smith, et al.
Case No:  Clark App. No. 2013-CA-56
Panel:  Froelich, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court erred in failing to find and enforce an implied-in-fact

contract for repayment of a $149,500 loan when the surrounding facts
and circumstances evidence that the parties had a meeting of the
minds and intended to enter into a lender-borrower relationship.
Additionally, the trial court erred in failing to determine the remaining
balance due on the loan for purposes of entering a judgment.
Reversed and remanded for further proceedings.

Case Name: State of Ohio v. Joseph W. Scates
Case No:  Montgomery App. No. 25825
Panel:  Fain, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: A trial court’s restitution order made as part of a felony sentence is
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limited to the amount of nonsupport arrearage accrued within the time
period included in the indictment. If the restitution is imposed as a
condition of community control, the requirement that the offender
make payments on his total arrearage is permitted even if such
amount goes beyond a permissible amount of restitution. Reversed
and remanded for further proceedings.

Case Name: State of Ohio v. Steven S. Boysel, Jr.
Case No:  Clark App. No. 2013-CA-78
Panel:  Froelich, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not fail to follow applicable rules and regulations

when sentencing Appellant. The trial court also did not err in refusing
to merge sentences.  Finally, the trial court did not abuse its discretion
when imposing sentence.  Affirmed. (Froelich, P.J., concurs in
judgment only.)

Case Name: M. B., a minor, et al. v. Theron Spence, et al. 
Case No:  Montgomery App. No. 25760
Panel:  Froelich, Fain, Donovan
Author:  Mike Fain
Summary: Trial court did not err in rendering summary judgment against a high

school student, her mother, and her grandmother, on her negligence
complaint against the school’s assistant principal and nurse.  Viewing
the facts averred by the plaintiffs in a light most favorable to them,
reasonable minds can only conclude that it was not reasonably
foreseeable that the student would be raped on her walk home from
school in the daylight hours, after having been suspended from
school.  Therefore, even if the defendants were negligent, their
negligence was not a proximate cause of the student’s injuries.  

Any error in the trial court’s striking parts of an affidavit of an expert
witness for the plaintiffs was harmless, since the affidavit addressed
the issue of professional negligence, not proximate cause.

The defendants cross-appealed, assigning error in the trial court’s
having found the existence of a special duty on their part, owed to the
student.  This issue is moot, and any error on the part of the trial court
is harmless, since the trial court rendered judgment for the
defendants, which is affirmed on appeal.  Affirmed. 

Case Name: State of Ohio v. David C. Boyle 
Case No:  Greene App. No. 2013-CA-43
Panel:  Froelich, Fain, Welbaum
Author:  Mike Fain
Summary: In negotiated plea, ten counts of Rape committed against defendant’s

daughter, including one alleging Rape of a child under 13, with a
possible life sentence, were dismissed; defendant pled guilty to six
counts of Rape committed against his daughter.  Defendant was
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sentenced to ten years on each count, with four sentences to be
served consecutively, and the other two sentences to be served
concurrently, for a total sentence of 40 years.  Anders brief filed.  No
potential assignments of error having arguable merit found.  Affirmed.

Case Name: State of Ohio v. Kevin J. Barker 
Case No:  Montgomery App. No. 25732
Panel:  Fain, Donovan, Welbaum
Author:  Mike Fain
Summary: Defendant’s claim of ineffective assistance of trial counsel is not

supported in the record.  Defendant’s affidavit attached to his
appellate brief, not being part of the record on appeal, may not be
considered in his direct appeal from his conviction.

Defendant’s convictions for Promoting Prostitution, Engaging in a
Pattern of Corrupt Activity, and Possession of Criminal Tools are
supported by sufficient evidence, and are not against the manifest
weight of the evidence.  Although defendant’s contractual documents
prohibited his employees from engaging in sex with clients, there was
evidence that he was aware that his employees were engaging in sex
with clients and, on at least one occasion, advised an employee to
have sex with a client if that would be financially remunerative.
Furthermore, the advertising for defendant’s business was strongly
suggestive of sexual conduct.  Affirmed.

Case Name: Ronald C. White v. Stacy L. White, nka McConnell 
Case No:  Clark App. No. 2013-CA-86
Panel:  Froelich, Fain, Hall
Author:  Mike Fain
Summary: In appeal from order overruling motion to re-allocate parental rights

and responsibilities, mother has failed to demonstrate that the trial
court erred by admitting, or by inappropriately considering, testimony
concerning the circumstances of the parties preceding the prior
adjudication of parental rights and responsibilities.

Mother objected to certain questions upon re-cross-examination as
being beyond the scope of re-direct examination.  The record reflects
that these questions were either within the scope of re-direct
examination, or the testimony elicited was not sufficiently prejudicial
to merit reversal.

Evidence does not support mother’s claim that father wilfully and
wantonly disregarded the court’s order regarding visitation.  Thus,
court’s decision overruling mother’s motion to show cause on this
issue was not an abuse of discretion.

The trial court’s decisions that: (1) there was not a change of
circumstances justifying the re-allocation of parental rights and
responsibilities; (2) re-allocation of parental rights and responsibilities
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was not in the best interest of the child; and (3) father did not wilfully
and wantonly disregard the trial court’s prior order of visitation, are not
against the manifest weight of the evidence.  Affirmed.


