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Case Name:  Gordon A. White v. Sean Smith, et al. 
Case No:  Greene App. No. 2014-CA-48 
Panel:   Froelich, Fain, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not abuse its discretion in finding that Appellants 

waived their right to binding arbitration by participating in litigation. 
The court’s decision is supported by the record.  Furthermore, the 
resolution of this assignment of error moots any issues concerning 
whether the contract between the parties required arbitration.  Even 
if a contract requires arbitration, a contracting party can waive the 
right to arbitration.  Affirmed. 

 
Case Name:  William J. Kessler v. Julie L. Kessler 
Case No:  Montgomery App. No. 26239 
Panel:   Froelich, Fain, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The domestic relations court’s decision to adopt the magistrate’s 

decision overruling Appellant’s motion to enforce a settlement 
agreement was not an abuse of discretion, against the manifest 
weight of the evidence, or contrary to law, as the record indicates the 
parties had no meeting of the minds with respect to the agreement.  
However, it was an abuse of discretion for the domestic relations 
court to increase a portion of the parties’ child support order 
concerning extraordinary expenses without holding a hearing on the 
matter.  Judgment affirmed in part, reversed in part, and remanded 
for further proceedings. 

 
Case Name:  State of Ohio v. Dionte English 
Case No:  Montgomery App. No. 26337 
Panel:   Froelich, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: Appellant waived his ineffective assistance of counsel claim by 
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entering guilty pleas.  Additionally, Appellant’s ineffective assistance 
claim fails because Appellant did not demonstrate that his trial 
counsel rendered deficient performance that prejudiced him.  
Furthermore, Appellant’s eight-year prison sentence is not contrary 
to law or cruel and unusual punishment under the Eighth 
Amendment.  Affirmed.  

 

Case Name:  State of Ohio v. Dontay Yarbrough  
Case No:  Clark App. No. 2014-CA-67 
Panel:    Froelich, Fain, Welbaum 
Author:   Mike Fain  
Summary:  Trial Court did not err in sentencing defendant for Failure to Comply, 

as a result of leading state troopers on a high-speed chase.  
Sentencing entry recited that the trial court had considered the 
purposes and principles of sentencing and the statutory factors.  The 
three-year sentence is neither clearly and convincingly contrary to 
law, nor an abuse of discretion.  Trial court was not required to recite, 
at the sentencing hearing or in its sentencing entry, that it considered 
R.C. 2921.331(C)(5)(b) factors. Affirmed. (Froelich, P.J., concurring). 

 
Case Name:  State of Ohio v. Gregory Leet  
Case No:  Montgomery App. No. 25966 
Panel:    Froelich, Fain, Welbaum 
Author:   Mike Fain  
Summary:  As the State acknowledges, the trial court erred by imposing 

consecutive sentences without making the findings required by R.C. 
2929.14(C)(4).  The sentence is Reversed, and this cause is 
Remanded for reconsideration of whether to impose consecutive 
sentences.     

 
Case Name:  IN RE:  L.M.  
Case No:  Montgomery App. No. 26391 
Panel:    Fain, Donovan, Hall 
Author:   Mike Fain  
Summary:  Juvenile court did not abuse its discretion in awarding legal custody 

of child to grandmother.  Based on the evidence in the record 
concerning the mother’s inability to make satisfactory progress with 
the case plan, concerning the conditions of the mother’s home as 
opposed to the conditions of the grandmother’s home, and 
concerning the child’s relative behavior and mental health in the two 
environments, the trial court did not abuse its discretion in finding that 
the child could not be reunited with her mother in a reasonable time, 
and that it was in the child’s best interest to be placed in the legal 
custody of her grandmother.  Affirmed.   

   
 



 2nd District Court of Appeals Case Summary, May 1, 2015 Page 3 

Case Name:  State of Ohio v. [D.L.] 
Case No.:  Montgomery App. No. 26394 
Panel:   Donovan, Hall, Welbaum 
Author:  Mary E. Donovan 
Summary: Trial court erred in denying, without a hearing, defendant’s 

application for sealing of the record of his misdemeanor assault 
conviction.  R.C. 2953.36 did not preclude the sealing of defendant’s 
conviction for assault, in violation of R.C. 2903.13, a first-degree 
misdemeanor.  Judgment reversed and case remanded for further 
proceedings. 

 
Case Name:  State of Ohio v. Maria Mollett 
Case No.:  Clark App. No. 2014 CA 85 
Panel:   Donovan, Hall, Welbaum 
Author:  Mary E. Donovan 
Summary: Because appellant had completed her ten month prison sentence by 

the time her appeal reached this Court, any issues regarding the trial 
court’s decision ordering her to submit to a drug test at her 
sentencing hearing are moot and need not be addressed in the 
opinion.  The record establishes that the trial court considered 
appellant’s ability to pay before it ordered restitution.  However, the 
trial court erred when it ordered restitution in the amount of $7,500.00 
without a hearing.  The order of restitution is reversed, and this cause 
is remanded for a hearing on the issue of restitution.  In all other 
respects, the judgment of the trial court is affirmed. 

 
Case Name:  Michael Lovegrove, et al. v. Joshua Stapleton 
Case No.:  Clark App. No. 2014 CA 96 
Panel:   Froelich, Hall, Welbaum 
Author:  Jeffrey E. Froelich 
Summary: Trial court erred in concluding, as a matter of law, that the parties 

were engaged in a recreational activity when plaintiff was shot with a 
handgun in defendant’s garage.  Trial court did not err in concluding 
that defendant’s conduct was not reckless.  Judgment reversed in 
part, affirmed in part, and remanded for further proceedings. 

 


