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Rendered on Friday, April 25, 2014:

Case Name: State of Ohio v. Keith A. Wilson
Case No:  Montgomery App. No. 25482
Panel:  Froelich, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court lacked jurisdiction to consider Appellant’s post-trial

motion to withdraw his pleas, insofar as the motion concerned
Appellant’s pleas to Murder and Felonious Assault, and the motion
remained pending in the trial court after the appeal was filed.  To this
extent, the appeal is dismissed for lack of a final appealable order.
The trial court did have jurisdiction to consider Appellant’s  motion,
insofar as it involved his plea to Involuntary Manslaughter, because
Appellant never appealed that conviction.  Since the motion
intertwined facts pertinent to both pleas, and outside the record, these
matters would be more appropriately considered together by the trial
court on remand.  Reversed and Remanded, to the extent the
judgment concerns the Involuntary Manslaughter plea.  (Froelich, P.J.,
concurring).

Rendered on Friday, May 2, 2014:

Case Name: State of Ohio v. Isaiah Thompkins, III
Case No.: Montgomery App. No. 25955
Panel: Fain, Donovan, Hall
Author: Mary E. Donovan
Summary: Pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18

L.Ed.2d 493 (1967), after conducting an independent review of the
record, we have found no potential assignments of error having
arguable merit. We conclude that this appeal is wholly frivolous.  The
judgment of the trial court is Affirmed.

Case Name: Sharon L. Panayirci nka Reed v. Mehmet V. Panayirci
Case No.: Montgomery App. No. 25857
Panel: Fain, Donovan, Hall
Author: Mary E. Donovan
Summary: The parties’ Final Decree and Judgment of Divorce, which



. . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .     Court of Appeals Case Summary, May 2,  2014               Page 2

incorporates their separation agreement, lacks ambiguity, and it
provides that Appellee’s share of enumerated expenses associated
with the sales of four parcels of marital real property is to be deducted
from her award of $1,000,000.00, following the sales, and not
advanced as the expenses occur.  The trial court maintained
continuing jurisdiction over the real estate property settlement, and
the court’s modification that requires Appellee to pay the expenses at
one property used by her until it is sold does not violate the terms of
the final decree.  Judgment affirmed.

Case Name: Kenneth L. Struewing, et al. v. Village of Yellow Springs
Case No.: Greene App. No. 2013 CA 21
Panel: Froelich, Hall, Welbaum
Author: Jeffrey E. Froelich
Summary: Trial court did not abuse its discretion in adopting the magistrate’s

decision and concluding that a 1974 written easement allowing the
village to install sanitary sewer and water lines on the plaintiffs’
property was enforceable.  The trial court reasonably rejected the
village’s arguments that the easement was created in violation of R.C.
2921.42, that the easement was void because it was not adopted by
the village, that the village was entitled to an easement by estoppel,
and that the plaintiffs’ claims were barred by the statutes of
limitations.  The trial court did not err in concluding that the plaintiffs
had a right to tap into the water line and in awarding monetary
damages to compensate plaintiffs for the cost of drilling a well.
Judgment affirmed.

Case Name: State of Ohio v. Lee D. Hodge
Case No.: Miami App. No. 2013 CA 27
Panel: Froelich, Fain, Welbaum
Author: Jeffrey E. Froelich
Summary: State presented sufficient evidence that defendant “reproduced” child

pornography when he “downloaded” the images/videos to his
personal computer.  The trial court did not err in sentencing defendant
to two years in prison.  Judgment affirmed.

Case Name: Rajshree Malhotra v. Montgomery County Juvenile Court
Case No:  Montgomery App. No. 25943
Panel:  Fain, Donovan, Hall
Author:  Michael T. Hall
Summary: The trial court did not err in affirming a State Personnel Board of

Review (SPBR) order dismissing for lack of jurisdiction an appeal
challenging the appellant’s termination as a juvenile-court magistrate.
The appellant was an “unclassified” employee, and the SPBR lacked
jurisdiction over her appeal. Judgment affirmed. 

Case Name: State of Ohio v. Nikolaos Boscarino
Case No:  Montgomery App. No. 25580
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Panel:  Fain, Donovan, Hall
Author:  Michael T. Hall
Summary: The appellant’s conviction for felonious assault on a peace officer is

supported by legally sufficient evidence and is not against the
manifest weight of the evidence. The record reflects that the
appellant, a licensed mixed-martial-arts fighter, punched an on-duty
police officer twice in the face and then delivered a “vicious” blow to
the head after the officer fell to the ground. The State presented
evidence that the assault rendered the officer unconscious, gave him
a concussion, and resulted in lasting physical problems. Defense
counsel did not provide ineffective assistance by failing to object to
evidence that the appellant was a licensed mixed-martial-arts fighter.
The appellant’s status as a mixed-martial-arts fighter was relevant to
his awareness that his punches could inflict serious physical harm.
That issue was material because the appellant was charged with
felonious assault, which required proof that he knowingly caused
serious physical harm to the officer. Judgment affirmed.

Case Name: State of Ohio v. Damien D. Ford 
Case No:  Montgomery App. No. 25796
Panel:  Fain, Donovan, Hall
Author:  Michael T. Hall
Summary: The appellant was not entitled to appointment of counsel for a

resentencing hearing in which he participated via video conferencing
to correct an error in the imposition of post-release control. After the
trial court reimposed post-release control for applicable offenses, the
Ohio Supreme Court decided State v. Holdcroft, 137 Ohio St.3d 526,
2013-Ohio-5014, 1 N.E.3d 382, which held that post-release control
could not be imposed for an offense where the appellant already had
completed his prison term for that offense, even though he remained
incarcerated for other offenses. The imposition of post-release control
for the completed sentence for aggravated robbery must be vacated.
Judgment reversed and cause remanded  for the sole purpose of
vacating post-release control for the aggravated-robbery conviction.
(Donovan, J., concurring in part and dissenting in part.)

Case Name: State of Ohio v. Nathan Perkins
Case No:  Montgomery App. No. 25808
Panel:  Froelich, Fain, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not abuse its discretion in overruling Appellant’s

motion to withdraw his plea.  To the extent the original sentence was
not a final appealable order because of an error in imposing
restitution, or was “void” because it failed to impose a mandatory
sentence, the sentence was only “void” as to these aspects, and the
proper remedy would be to re-sentence Appellant on the pertinent
issues.  The remainder of the sentence would still be valid, and any
“voidness” in the sentence would not affect the fact that the trial court
imposed sentence years before Appellant filed a motion to withdraw
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his plea.  Thus, there would be no basis for treating the motion to
withdraw as a “pre-sentence” motion.  The trial court also did not
abuse its discretion in overruling Appellant’s motion to merge allied
offenses of similar import.  The court properly construed the motion
as an untimely petition for post-conviction relief, and also correctly
concluded that the motion was barred by res judicata.  Affirmed.

Case Name: U.S. Bank N.A. v. Rex Station Limited, et al. 
Case No:  Montgomery App. No. 26019
Panel:  Fain, Donovan, Hall
Author:  Mike Fain
Summary: In action to foreclose mortgage, there is nothing in the record from

which to conclude that foreclosure is inequitable.  The plaintiff bank
offered satisfactory proof that the mortgage had been assigned to it
before it brought the action, thereby establishing a rebuttable
presumption that it was also the holder of the note, which presumption
was not rebutted.  The affidavit the bank submitted in support of its
motion for summary judgment is not deficient.  Affirmed.


