
 

 

THE COURT OF APPEALS OF OHIO 
SECOND APPELLATE DISTRICT 

CASE SUMMARIES 
May 13, 2016 

 
 
These case summaries are issued for the convenience of the public, the bench, and 
the bar. They are a brief statement of the court’s holdings and are not to be 
considered headnotes or syllabi. Copies of opinion are available from the particular 
county's clerk of courts. The full text of each opinion will be available on the  
Ohio Supreme Court’s Website at www.sc.ohio.gov/ROD/docs/default.asp  
 

 
Case Name:  State of Ohio v. Eric Wheeler 
Case No:  Montgomery App. No. 26702; 2015-CRM-2062 
Panel:   Fain, Froelich, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: This court does not lack jurisdiction for want of a final appealable 

order because the trial court issued a final appealable order adopting 
the magistrate’s decision on June 25, 2015.  The fact that the 
magistrate’s decision failed to comply with the procedural 
requirements of Crim.R. 19(D)(3)(a)(iii) does not affect the trial 
court’s jurisdiction to determine the action. 
Appellant’s right to due process was not violated by the trial court’s 
failure to obtain a waiver of counsel because Appellant had no right 
to court-appointed counsel given that he was prosecuted for a minor 
misdemeanor and thus had no such right to waive. Additionally, the 
trial court did not have any obligation to advise Appellant prior to trial 
that his driver’s license would be subject to a mandatory suspension 
if he were found guilty of the minor misdemeanor at issue. 
The mandatory driver’s license suspension provided for in R.C. 
2925.11(E)(2) applies to Appellant’s minor misdemeanor offense.  
Because the trial court’s order adopting the magistrate’s decision 
omits the mandatory license suspension, the order is void in part and 
the matter must be remanded for the limited purpose of resentencing 
Wheeler to a license suspension under R.C. 2929.11(E)(2).   
Affirmed in part, vacated in part, and remanded for resentencing. 
 

Case Name:  State of Ohio v. Kevin L. Bailey 
Case No:  Greene App. No. 2015-CA-8; 2014-CR-569 
Panel:   Fain, Froelich, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court erred in disapproving Appellant’s placement into an 

intensive program prison without making a finding that gives its 
reasons for the disapproval as required by R.C. 2929.19(D).  The 
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trial court also erred in prematurely disapproving Appellant’s transfer 
to transitional control in the sentencing entry.  Reversed and 
remanded. 

 
Case Name:  State of Ohio v. James M. Tanksley 
Case No:  Clark App. No. 2015-CA-80; 2001-CR-0128 
Panel:   Donovan, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court erred in failing to vacate the five-year prison sentence 

Appellant received for violating post-release control.  The trial court 
did not have authority to impose that sanction because the post-
release control portion of Appellant’s original sentencing entry was 
void as a result of the sentencing entry improperly advising Appellant 
that post-release control was mandatory for “up to a maximum of five 
years.”  Because Appellant has already served the prison term 
underlying the imposition of post-release control, the error in the 
sentencing entry can no longer be corrected to properly impose post-
release control.  The judgment denying Appellant’s motion to vacate 
is therefore reversed and the five-year sentence imposed for 
Appellant violating post-release control is vacated.   

 
Case Name:  Omega Riggers & Erectors, Inc., et al. v. John R. Koverman, et al.  
Case No:  Montgomery App. No. 26590; 2010-CV-10021  
Panel:    Fain, Hall, Welbaum 
Author:   Michael T. Hall  
Summary:  Plaintiffs, corporation minority shareholders, in legal malpractice 

action against the corporation attorney, appeal from summary 
judgment rendered against them. Plaintiffs did not have a direct 
attorney-client relationship with corporate counsel. Plaintiffs failed to 
demonstrate a genuine issue of material fact that they had a 
substitute for the attorney-client relationship: (1) they were not in 
“privity” with the defendants’ closely held corporate client; (2) the 
attorney did not act with “malice”  with respect to the plaintiffs; (3) the 
plaintiffs, as shareholders, did not sustain “uncommon injuries” 
compared to other shareholders.  Consequently, the trial court did 
not err in finding that the plaintiffs lacked standing to bring the legal 
malpractice action.  Affirmed.  (Fain, J., dissenting).    

 
Case Name:  Estate of Richard L. Younce, et al. v. Heartland of Centerville, et al. 
Case No.:  Montgomery App. No. 26794; 15CV1383 
Panel:   Donovan, Hall, Welbaum 
Author:  Mary E. Donovan 
Summary: The trial court erred in failing to stay Plaintiff’s claims pending 

arbitration of her survival claim on behalf of her decedent husband.  
Judgment vacated to the extent the trial court denied the stay 
pending arbitration of the survivorship claim.       
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Case Name:  David Leist v. Mad River Township Board of Trustees  
Case No:  Clark App. No. 2015-CA-86; 13-CV-642 
Panel:    Donovan, Fain, Froelich 
Author:   Mike Fain  
Summary:  Because the township board of trustees had not yet entered a final 

appealable order, which requires a written decision with “conclusions 
of fact,” R.C. 2506.03(A)(5), the common pleas court erred by 
assuming jurisdiction of an administrative appeal and affirming the 
decision of the board.  The judgment of the trial court is Reversed, 
and this matter is Remanded to the township trustees for entry of a 
final appealable order.     

 
Case Name:  Portfolio Recovery Associates, LLC v. Gary F. VanLeeuwen   
Case No:  Montgomery App. No. 26692; 2014-CV-3621 
Panel:    Donovan, Fain, Welbaum 
Author:   Mike Fain  
Summary:  Trial court erred when it rendered judgment on the pleadings in an 

action on a credit card account.  The pleadings did not establish that 
this account had been assigned to the plaintiff.  The defendant’s 
failure to address damages in his answer did not, under Civ.R. 8(D), 
constitute an admission as to the amount of damages. Reversed and 
Remanded.  (Welbaum, J., dissenting).    

 
Case Name: Connor Group, A Real Estate Investment Firm, LLC, et al. v. James 

J. Raney 
Case No.:  Montgomery App. No. 26653; 13CV-5706 
Panel:   Fain, Froelich, Hall 
Author:  Jeffrey E. Froelich 
Summary: Plaintiff filed a complaint alleging defamation and intentional 

interference with contractual and business relationships based on 
allegedly disparaging comments made by one of its former tenants 
to Plaintiff’s employees and various companies or persons with 
whom it does business. Plaintiff sought a preliminary injunction 
barring such communications while the case was pending.  The trial 
court found that Plaintiff had demonstrated a low likelihood of 
success on the merits of its claims, but that there was a potential for 
harm to its reputation for which there would be no adequate remedy 
at law.  Based on these findings, the trial court granted a preliminary 
injunction which prohibited Defendant from “harassing” Plaintiff or 
from contacting any employee, tenant or entity with which Plaintiff did 
business.  It did not prohibit Defendant from maintaining blogs or 
websites, or engaging in other types of communication, potentially 
derogatory to Plaintiff.   

 
Under the facts of this case, including the trial court’s conclusion that 
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Plaintiff’s likelihood of success on the merits of its claim was low, and 
the very limited evidence offered by Plaintiff that it had suffered or 
would suffer any irreparable damages as a result of Defendant’s 
communications directed to its employees, tenants and business 
associates up to this point, the trial court erred in granting the 
“extraordinary” remedy of a preliminary injunction. This is particularly 
true insofar as the preliminary injunction restrained the Defendant’s 
speech, which requires a heightened standard of review.   Judgment 
reversed.  (Hall, J., dissenting).  

 
Case Name:  State of Ohio v. Garrett Casto 
Case No.:  Clark App. No. 2015-CA-79; 14CR713 
Panel:   Donovan, Froelich, Hall 
Author:  Jeffrey E. Froelich   
Summary: Where defendant does not challenge his underlying conviction on 

appeal, and the jail sentence (which is the basis of the only 
assignment of error) has already been served, no relief can be 
granted on appeal.  Appeal dismissed as moot. 

 


