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Case Name:  Buckeye Retirement Co., LLC, LTD. v. John R. Busch, et al. 
Case No:  Greene App. No. 2016-CA-32; T.C. Nos. 07-CV-590 and  

11-CV-428 
Panel:   Froelich, Welbaum, Tucker 
Author:  Jeffrey M. Welbaum 
Summary: The trial court’s judgment that a lender did not prove justifiable 

reliance to support a claim for fraudulent representation was not 
against the manifest weight of the evidence.  The trial court also did 
not apply an incorrect legal standard in assessing a claim brought 
against the borrower’s attorney for tortious interference with 
contractual relations.  Furthermore, the judgment finding that the 
attorney was entitled to qualified immunity was not against the 
manifest weight of the evidence.  The judgment in the attorney’s 
favor also relieved his law firm from liability on the basis of 
respondeat superior.  Finally, because the judgment is being 
affirmed, all assignments of error asserted by Appellees/Cross-
Appellants are moot.  Affirmed. 

 
Case Name:  State of Ohio v. Brent E. Barger 
Case No:  Montgomery App. No. 27257; T.C. No. 14-CR-3711 
Panel:   Hall, Donovan, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in overruling Defendant’s motion to 

suppress.  The arresting police officer had probable cause to arrest 
Defendant after a fatal accident with a motorcyclist.  The Defendant’s 
blood samples were drawn and stored in compliance with the Ohio 
Administrative Code.  The drawing of Defendant’s blood 
approximately three and one-half hours after the accident did not 
violate Defendant’s Fourth Amendment rights.  Affirmed.  (Donovan, 
J., concurring in part and dissenting in part). 

 
Case Name:  State of Ohio v. Davion R. McComb 
Case No:  Montgomery App. No. 26884; T.C. No. 15-CR-1152/1 

http://www.sc.ohio.gov/ROD/docs/default.asp
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Panel:   Hall, Froelich, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court erred in sentencing Appellant to mandatory prison 

terms for his aggravated robbery and felonious assault offenses 
because in doing so, the trial court treated Appellant’s prior juvenile 
adjudication for aggravated robbery as an adult conviction, which 
has been deemed unconstitutional.  State v. Hand, 149 Ohio St.3d 
94, applied.  Appellant’s convictions for having a weapon under 
disability on the basis of a prior juvenile adjudication are not, 
however, precluded by State v. Hand.  The trial court did not err in 
overruling Appellant’s motion to suppress the eyewitness pretrial 
photographic identification of him as the offender.  In addition, the 
trial court did not err in overruling Appellant’s motion for separate 
trials on charges arising from events that occurred on different dates.  
Appellant’s conviction for his various offenses is also not against the 
manifest weight of the evidence and is supported by sufficient 
evidence.  Judgment affirmed in part, reversed in part, and remanded 
for resentencing. 

 
Case Name:  In The Matter Of: R.H. 
Case No:  Clark App. No. 2016-CA-68; T.C. No. 15-1093 
Panel:   Hall, Froelich, Tucker 
Author:  Michael L. Tucker 
Summary: The record supports the trial court’s determination that the Clark 

County Department of Job and Family Services made reasonable 
and diligent efforts to assist Appellant in meeting his case plan 
requirements, and that Appellant failed to comply with such 
requirements for a period of six or more months.  Further, the trial 
court appropriately considered the best interests of the child using 
the factors set forth at R.C. 2151.414(D)(1)-(5).  The trial court’s 
judgment is supported by clear and convincing evidence.  Judgment 
affirmed.   

 
Case Name:  State of Ohio v. Eric Wheeler 
Case No.:  Montgomery App. No. 27282; T.C. No. 15-CR-3208 
Panel:   Hall, Donovan, Welbaum 
Author:  Mary E. Donovan   
Summary: Trial court’s error in stating, in the judgment entry of conviction, that 

the appellant’s conviction was the result of a guilty plea, rather than 
a no contest plea, may be corrected in a nunc pro tunc entry.  Trial 
court did not err in refusing to suppress evidence.  Officer had 
reasonable articulable suspicion that appellant may be armed and 
dangerous after hearing a gunshot in the appellant’s immediate 
vicinity.  Gel capsule felt in appellant’s right pants pocket during pat 
down were recognized by the officer as probable contraband.  Upon 
remand, the trial court may issue a nunc pro tunc order 
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and entry with imposition of sentence that properly identifies the no 
contest plea.  In all other respects the judgment of the trial court is 
affirmed.   

 

Case Name:  PS Commercial Play, LLC v. Harp Contractors, Inc., et al. 
Case No.:  Montgomery App. No. 27253; T.C. No. 16-CV-2584 
Panel:   Hall, Donovan, Welbaum 
Author:  Mary E. Donovan   
Summary: The trial court did not abuse its discretion in overruling Appellant’s 

motion for stay pending arbitration, since Appellant was in default in 
proceeding with arbitration.  Judgment affirmed. 

 
 
 
 
    
 
 
 
 


