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OPINIONS RENDERED SEPTEMBER 30, 2015: 
 
Case Name:  State of Ohio v. Brian D. Henley 
Case No.:  Montgomery App. No. 26604 
Panel:   Fain, Donovan, Hall 
Author:  Mary E. Donovan 
Summary: The trial court did not err when it overruled appellant’s “notice of plain 

error” because the issue raised in his motion could have been raised 
on direct appeal and is therefore, barred by res judicata.  Appellant’s 
additional assignments reference issues that were not raised before 
the trial court in his “notice of plain error.”  Accordingly, the 
arguments in appellant’s remaining assignments are waived for the 
purposes of the instant appeal.  Judgment affirmed.     

 
Case Name:  State of Ohio v. Dewayne A. Johnson 
Case No.:  Montgomery App. No. 26509 
Panel:   Froelich, Donovan, Welbaum 
Author:  Jeffrey E. Froelich 
Summary: Trial court did not err in denying defendant’s motion to suppress 

evidence.  Police officers’ search of defendant’s rental vehicle was 
not authorized by the automobile exception to the Fourth 
Amendment’s warrant requirement, but was properly conducted as 
an inventory search, pursuant to the police department’s 
impoundment and inventory policy.  Judgment affirmed.  (Welbaum, 
J., concurring.) 

 
Case Name:  State of Ohio v. Republic Environmental Systems (Ohio), Inc., et al. 
Case No:  Montgomery App. No. 26492 
Panel:    Froelich, Hall, Welbaum 
Author:   Michael T. Hall 

http://www.sc.ohio.gov/ROD/docs/default.asp
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Summary:  The trial court did not err by concluding that Appellants, subsequent 
purchasers of a facility containing hazardous waste, had no right to 
rely on the approved facility closure plan entered into between the 
prior owners and the Ohio EPA. The Ohio EPA has no duty to third 
parties to include all known or potential contamination at a facility in 
a closure plan, particularly when the plan calls for further testing for 
potential soil contamination and the subsequent purchasers acquired 
the property “as is.” The trial court did not err by denying Appellants’ 
motion for relief under Civ.R. 60(B)(4) from the 2009 and 2012 
contempt orders without a hearing when the facts alleged, that the 
EPA had files indicating additional contamination, even if true, do not 
entitle Appellants to relief under that section. Nor did the trial court 
err by denying relief under Civ.R. 60(B)(5) without holding an 
evidentiary hearing. The operative facts alleged in Appellants’ claims 
of fraud on the court by a previous inadvertent submission of an 
incorrect version of the closure plan do not warrant relief. Judgment 
affirmed. 

 
Case Name:  Lisa Cavins v. S&B Health Care, Inc. 
Case No:  Montgomery App. No. 26615 
Panel:   Froelich, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: In disability discrimination case, Appellant waived any error 

regarding bifurcation by failing to properly transmit the record or to 
supplement the record pursuant to App.R. 9(C).  Furthermore, even 
if the error had not been waived, any error would have been harmless 
because the jury did not find that Appellant acted with malice.  The 
jury also did not clearly lose its way and create a manifest 
miscarriage of justice in finding that Appellant improperly 
discriminated against Appellee, or in awarding damages to Appellee.  
Affirmed. 

 
Case Name:  State of Ohio v. Jarod Jones 
Case No:  Montgomery App. No. 26289 
Panel:   Froelich, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in failing to suppress statements Appellant 

made to the investigating detective during a recorded interview, as 
Appellant’s statements were not the product of police coercion.  
Moreover, Appellant’s convictions for rape and gross sexual 
imposition of a minor were supported by sufficient evidence and were 
not against the manifest weight of the evidence.  In addition, 
Appellant’s five ineffective assistance of counsel claims fail because 
trial counsel did not render deficient performance as alleged. The 
trial court also did not err in overruling Appellant’s motion in limine to 
exclude his recorded confession.  Furthermore, the trial court did not 
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err in permitting the investigating detective to testify regarding certain 
opinions that were properly admissible as lay witness testimony, and 
the detective’s testimony did not amount to hearsay. Lastly, the trial 
court did not err by permitting the State to amend one of the charges 
in the indictment with respect to a variance with the evidence, as the 
amendment did not change the name or identity of the amended 
charge.  Affirmed. 

 
Case Name:  State of Ohio v. Gerry E. Griffith, Jr.  
Case No:  Montgomery App. No. 26451 
Panel:    Fain, Donovan, Hall 
Author:   Mike Fain  
Summary:  Defendant’s convictions for Possession of Drugs, found in plain view 

in the apartment in which the defendant was located shortly before 
his arrest, were supported by sufficient evidence, and are not against 
the manifest weight of the evidence.  The trial court’s denial of a 
motion to disclose the identity of a confidential informant was not an 
abuse of discretion where the identity of the informant was neither 
relevant to an element of the offense, nor vital to the defense.  Even 
if the trial court erred in excluding the defendant’s testimony 
concerning a statement made to him by a police investigator, who 
testified at the trial, that showed the bias of the police officer witness, 
any error in this regard was not sufficiently prejudicial to warrant 
reversal, since the officer’s testimony indicated that she had no role 
in the arrest or actual search of the apartment, and the jury was made 
aware of the statement.  Even if the trial court erred by initially 
permitting testimony concerning “residue” found on scales found in 
the apartment, with no evidence as to the identity or nature of the 
residue, this error was not sufficiently prejudicial to merit reversal, in 
view of the fact that the trial court subsequently struck from the 
record all testimony and evidence concerning the scales, and the 
defendant sought no further relief from the trial court.  Finally, the 
cumulative effect of the trial court’s errors was not sufficient to 
warrant reversal.  Affirmed.    

 
 
DECISION AND FINAL JUDGMENT ENTRY RENDERED SEPTEMBER 30, 2015: 
 
Case Name:   State of Ohio ex rel. Kinner v. Kelly, et al.  
Case No.:    Montgomery App. No. 26836 
Panel:    Froelich, Fain, Donovan 
Author:    Per Curiam  
Summary:    Motion to dismiss mandamus and prohibition action sustained. 

Respondents were not proper parties, as they lacked statutory 
authority to take action Relator sought to compel.  Complaint 
dismissed. 
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OPINIONS RENDERED OCTOBER 2, 2015 
 
Case Name:  State of Ohio v. Jeffrey L. Carson 
Case No.:  Montgomery App. No. 26505 
Panel:   Fain, Donovan, Hall 
Author:  Mary E. Donovan 
Summary: The trial court did not err in overruling Appellant’s motion to suppress 

because in the course of a lawful stop for a window tint violation, 
Appellant’s conduct supported a reasonable suspicion that Appellant 
was armed, and a weapon was retrieved from his person.  Judgment 
affirmed. 

 
Case Name:  State of Ohio v. John P. DeJesus, Jr. 
Case No.:  Greene App. No. 2015-CA-4 
Panel:   Fain, Donovan, Welbaum  
Author:  Mary E. Donovan 
Summary: Appellant’s appeal, pursuant to Anders v. California, 386 U.S. 738, 

87 S.Ct. 1396, 18 L.Ed.2d 493 (1967), is wholly frivolous. Judgment 
affirmed. 

 
Case Name:  State of Ohio v. Dana Beechler  
Case No:  Clark App. No. 2014-CA-139 
Panel:    Fain, Hall, Welbaum 
Author:   Michael T. Hall 
Summary:  The appellant’s argument that the trial court should have recused 

itself from ruling on his post-conviction motion to vacate sentence or 
for a new trial is not properly before us. Such an issue must be raised 
in an affidavit filed with the Ohio Supreme Court. Res judicata 
precludes the appellant from arguing in a post-conviction motion that 
the trial court erred in accepting a stipulation to a prior-offense 
specification at trial without first addressing him on the record in open 
court to assure his understanding of and consent to the stipulation. 
Res judicata applies because the issue could have been raised on 
direct appeal. Judgment affirmed.  

    
Case Name:  Eugene D. Bennett v. Montgomery County Clerk of Court  
Case No:  Montgomery App. No. 26675 
Panel:    Fain, Hall, Welbaum 
Author:   Michael T. Hall 
Summary:  The trial court did not err in dismissing, pursuant to Civ.R. 12(B)(6), 

the appellant’s petition for an order directing the Montgomery County 
Clerk of Courts to issue him a car title. Construing the allegations in 
the petition most strongly in the appellant’s favor, along with all 
reasonable inferences, it appears beyond doubt that he cannot prove 
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any set of facts entitling him to relief. This is so because his petition 
is devoid of factual allegations indicating that he has a right to 
ownership of the vehicle by operation of law. Judgment affirmed.  

 
Case Name:  In Re: J.D., C.O. and D.O. 
Case No:  Montgomery App. No. 26588 
Panel:   Froelich, Donovan, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: An award of permanent custody to the Children Services Agency was 

supported by sufficient credible evidence.  Appellant’s argument 
about res judicata was also not properly raised, since evidence 
pertaining to prior proceedings is not part of the record.  In addition, 
Appellant waived error in the conduct of the proceedings below, other 
than plain error, by failing to raise any objections in the trial court.  
There was no plain error.  Finally, trial counsel did not render 
ineffective assistance.  Counsel’s decisions were a matter of trial 
strategy, and Appellant’s failure to comply with case plan 
requirements cannot be used in hindsight to judge her attorney’s 
strategy.  Affirmed. 

 
Case Name:  State of Ohio v. Zachary R. Carroll 
Case No:  Greene App. No. 2015-CA-26 
Panel:   Fain, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court’s order for Appellant to pay $664 in restitution was not 

an abuse of discretion because that amount bore a reasonable 
relationship to the economic detriment suffered by the victim as a 
direct and proximate result of Appellant’s offense.  Affirmed. 

 
Case Name:  IN RE:  K.S. and K.S.  
Case No:  Montgomery App. No. 26701 
Panel:    Fain, Hall, Welbaum 
Author:   Mike Fain  
Summary:  There is evidence in the record to support the trial court’s finding that 

an award of permanent custody of two minor children to the 
Children’s Services Agency is in their best interest.  The trial court 
did not err in considering the report of the Guardian ad Litem, and 
although the Guardian ad Litem was not cross-examined, the father 
did not seek to cross-examine the Guardian ad Litem, who was 
present at the hearing.  The trial court did not err in finding that the 
agency made reasonable efforts towards reconciliation.  Trial 
counsel’s failure to object to some questions on hearsay ground did 
not rise to the level of ineffective assistance of counsel.  Affirmed.  
  

Case Name:  State of Ohio v. Michael Thomas  
Case No:  Clark App. No. 2014-CA-141 
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Panel:    Fain, Hall, Welbaum 
Author:   Mike Fain  
Summary:  Defendant’s contention that the trial court erred by overruling his 

motion to suppress was not preserved for appellate review by his 
plea of guilty to the charge.  Any error in overruling the suppression 
motion was not plain error, because it could not have prejudiced the 
defendant, whose conviction did not derive from the admission of any 
evidence that should have been suppressed, but derived from the 
guilty plea.  Affirmed.  

   
    
 


