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AMENDED OPINION RENDERED ON SEPTEMBER 23, 2015:  
 
Case Name:  Douglas C. Barton v. Keesha A. Barton 
Case No:    Greene App. No. 2014-CA-21 
Panel:     Fain, Hall, Welbaum 
Author:     Mike Fain  
Summary:  The trial court erred by entering a civil protection order against the 

petitioner.  There is insufficient evidence in the record that the 
movant was placed, by force or threat of force, in fear of imminent 
serious physical harm.  Accordingly, the civil protection order is 
Reversed. 

   
OPINIONS RENDERED ON SEPTEMBER 25, 2015: 
 
Case Name:  State of Ohio v. Richard E. Becraft, Jr. 
Case No:  Clark App. No. 2013-CA-54  
Panel:    Froelich, Fain, Donovan 
Author:   Mike Fain  
Summary:  Trial court did not err in informing defendant, at plea hearing, that he 

was eligible for community control sanctions.  Because firearm 
specification was dismissed, and State stipulated that this defendant 
neither possessed, nor used, a firearm during the commission of the 
offense, he was, in fact, eligible for community control sanctions. 

 
   Defendant pled guilty to a count that did allege all the essential 

elements of Aggravated Robbery.  Therefore, his plea was knowing 
and intelligent.  

 
   The trial court did not err in advising the defendant, at the plea 

hearing, of the facts the State would have been required to prove for 
the firearm specification.  Recitation of these facts facilitated the 
defendant’s knowing and intelligent consideration of the proposed 

http://www.sc.ohio.gov/ROD/docs/default.asp
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plea agreement, which included dismissal of the firearm 
specification, since it allowed him to assess the risk of conviction on 
the specification if he rejected the plea agreement and went to trial. 

 
   Defendant received ineffective assistance of counsel at the 

sentencing hearing when his counsel failed to object to the amount 
of restitution awarded, and failed to object to mistaken findings of fact 
that led the court to conclude in the sentencing entry that the 
defendant had threatened the victim with a deadly weapon and that 
the victim suffered severe psychological harm, all of which had a 
reasonable probability of affecting the outcome of the hearing. 

 
   Trial court erred in ordering restitution in the amount of $2,000, and 

in not specifying that the defendant’s liability was to be joint and 
several with restitution imposed upon his co-defendants.  There was 
no evidence in the record to support an award of $2,000; the bill of 
particulars specified loss to the victim in the amount of $1,700. 

 
   Sentence Reversed, judgment Affirmed in all other respects, and 

cause Remanded for resentencing.       
 

Case Name:  State of Ohio v. Everette E. Howard  
Case No:  Montgomery App. No. 26360 
Panel:    Fain, Donovan, Welbaum 
Author:   Mike Fain  
Summary:  Defendant’s convictions for various sexual offenses involving a child 

under the age  of thirteen are not  against  the  manifest weight of the 
evidence, and are supported by sufficient evidence.  Affirmed.   

 
Case Name:  Reed Elsevier, Inc. v. Mark L. Nunn dba Law Office of Mark Nunn 
Case No.:  Montgomery App. No. 26625 
Panel:   Froelich, Donovan, Welbaum 
Author:  Mary E. Donovan 
Summary: Trial court's entry awarding default judgment to appellant on its 

complaint arising out of a claim for breach of contract and declaratory 
judgment was not a final, appealable order because appellant’s 
request for attorney fees and costs remains unresolved, and the 
entry did not contain the requisite statutory language pursuant to 
Civ.R. 54(B).  Appeal dismissed for lack of a final, appealable order. 

 
Case Name:  State of Ohio v. Jeffrey A. Brown 
Case No.:  Montgomery App. No. 26320 
Panel:   Fain, Donovan, Welbaum 
Author:  Mary E. Donovan 
Summary: Trial court decision to resentence Appellant via video conferencing 

and refusing to allow Appellant to be physically present at the hearing 
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pursuant to Crim.R. 43 did not prejudice him in any way and was 
therefore harmless error.  Appellant’s resentencing hearing was for 
the limited purpose of correcting a defect in the imposition of post-
release control.  Accordingly, the trial court did not err in refusing to 
sentence him de novo.  Judgment affirmed. 

 
Case Name:  State of Ohio v. Brandi J. Earnest 
Case No.:  Montgomery App. No. 26646 
Panel:   Froelich, Donovan, Welbaum 
Author:  Jeffrey E. Froelich 
Summary: Anders appeal.  No non-frivolous issues exist regarding the trial 

court’s denial of defendant’s motion to suppress, plea hearing, or 
sentencing.  Judgment affirmed. 

 
Case Name:  Jason R. Freels v. Paula C. Powers-Freels 
Case No.:  Clark App. No. 2015-CA-9 
Panel:   Froelich, Donovan, Welbaum 
Author:  Jeffrey E. Froelich 
Summary: The trial court did not err or abuse its discretion when it concluded 

that it had jurisdiction over military serviceman’s complaint for 
divorce, on the basis that the serviceman’s domiciliary residence was 
in Ohio for at least six months preceding the filing of his complaint.  
Judgment affirmed. 

 
Case Name:  State of Ohio v. Kiair Hill  
Case No:  Montgomery App. No. 26455  
Panel:    Donovan, Hall, Welbaum 
Author:   Michael T. Hall 
Summary:  The trial court’s apparent belief that community control was 

mandatory rather than discretionary constituted harmless error as to 
the appellant, who received community control in any event. The trial 
court did not err in finding that granting the appellant intervention in 
lieu of conviction would demean the seriousness of his concealed-
weapon offense. Judgment affirmed. (Donovan, J., concurring in part 
and dissenting in part.)  

 
Case Name:  State of Ohio v. James E. Wright 
Case No:  Montgomery App. No. 26471 
Panel:   Froelich, Donovan, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in accepting Appellant’s guilty plea or in 

revoking Appellant’s community control in two prior criminal cases 
based on Appellant’s violation of community control sanctions.  
However, the trial court did err in stating in the termination entry in 
one of the prior criminal cases that Appellant had entered a guilty 
plea, when Appellant pled no contest to the charge in question.  
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Judgment Affirmed; Cause Remanded for correction of the clerical 
error.  (Froelich, P.J., concurring). 

 
Case Name:  State of Ohio v. Rodney Shouse 
Case No:  Montgomery App. No. 26172 
Panel:   Fain, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: Appellant’s conviction for burglary was supported by sufficient 

evidence and was not against the manifest weight of the evidence.  
In addition, the trial court did not err in imposing an additional 838 
days of prison time consecutive to the three-year prison sentence 
Appellant received for burglary as a result of violating his post-
release control sanctions.  However, the sentencing entry contains a 
clerical error that may be corrected via a nunc pro tunc entry.  
Affirmed and remanded for the limited purpose of correcting the trial 
court’s clerical error in its sentencing entry. 

 
 


