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Filed on April 11, 2014: 

Case Name: Capital One Bank USA, N.A. v. Susan L. Essex
Case No.: Montgomery App. No. 25827
Panel: Froelich, Fain, Welbaum
Author: Jeffrey E. Froelich
Summary: The trial court erred in concluding that it was not authorized to seal

the record in a civil case.  Schussheim v. Schussheim, 137 Ohio St.3d
133, 2013-Ohio-4529, 998 N.E.2d 446.  Judgment reversed and
remanded for consideration of whether “unusual and exceptional
circumstances” warrant the sealing of the record under the facts of
this case.

Filed on September 10, 2014:

Case Name: State of Ohio v. Tyler L. Holzapfel 
Case No:  Darke App. No. 2013-CA-17 
Panel:  Froelich, Fain, Hall
Author:  Mike Fain
Summary: In prosecution for Operating a Motor Vehicle Under the Influence of

Alcohol, the defendant moved to suppress evidence, including,
among other things, the observations of the officer.  The defendant
alleged, among other allegations, that a horizontal gaze nystagmus
test was not administered in substantial compliance with the
procedures set forth in the National Highway Traffic Safety
Administration Manual.  The State established that the police officer
who administered the test was familiar with the Manual, and that the
officer found four of the six clues indicating impairment.  But the State
neither established that the test was administered in substantial
compliance with the Manual, nor established how, in fact, the police
officer administered the test.  Therefore, the trial court erred when it
failed to suppress the horizontal gaze nystagmus test result, which
was one of the officer’s observations.  This error was preserved by the
defendant’s no-contest plea.

Although there is other evidence in the record from which the
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defendant arguably could be found guilty of the OVI charge, this is not
an overwhelming evidence case without the HGN test result, and we
cannot say with confidence that the defendant would have been found
guilty had he gone to trial without the HGN test result in evidence.

Reversed and Remanded.

Filed September 26, 2014:

Case Name: State of Ohio v. Fate Burnett, II
Case No:  Clark App. No. 2013-CA-98
Panel:  Froelich, Fain, Hall
Author:  Mike Fain 
Summary: In plea bargain, defendant pled guilty to one count of OVI as a third-

degree felony, and to two counts of trafficking in marijuana as fifth-
degree felonies; other counts were dismissed.  Trial court sentenced
defendant to four years in prison for OVI, and to one year in prison for
each of the trafficking in marijuana offenses, all to be served
consecutively for a total sentence of six years.

As the State concedes, the trial court erred by imposing a four-year
sentence for the OVI offense.  As a result of 2011 Ohio Laws File 29
(Am. Sub. H.B. 86), which became effective before the defendant
committed the OVI offense, the maximum sentence for that offense
became three years.  State v. May, 2d Dist. Montgomery No. 25359,
2014-Ohio-1542, followed.

The trial court’s imposition of consecutive sentences was supported
by the findings required by statute, and is not clearly and convincingly
contrary to law, in view of the defendant’s criminal history, which
includes his commission of these offenses while under community
control sanctions imposed for prior offenses, and his commission of
the OVI offense while under a license suspension for a previous OVI
conviction.

The defendant’s claim that his trial counsel was ineffective for having
recommended that he refuse a proffered agreement as to the
sentence is not supported in the record, which contains no reference
to the alleged proposed agreement.  Likewise, the record does not
support the defendant’s claim that his trial counsel, during the
sentencing hearing, prevented him from addressing the court and
correcting a mistake in the pre-sentence investigation report.

The record does not support the defendant’s claim that the trial court
relied upon incorrect information in the pre-sentence investigation
report.  Although the report’s references to a juvenile burglary
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delinquency adjudication are confusing, a reasonable construction
thereof supports the trial court’s conclusion that the defendant was
adjudicated delinquent for having committed an act that, if committed
by an adult, would constitute burglary.

The four-year sentence for OVI is Reversed, the judgment of the trial
court is Affirmed in all other respects, and the cause is Remanded for
re-sentencing on the OVI offense. 

Case Name: State of Ohio v. Duane Portman
Case No.: Clark App. No. 2013-CA-68
Panel: Froelich, Fain, Donovan
Author: Jeffrey E. Froelich
Summary: Warrantless searches of defendant’s car and business were

reasonable due to wife’s consent and apparent authority to authorize
a search of those areas.  Kidnapping was separate conduct or
committed with separate animus from rapes; trial court did not err in
failing to merge these offenses  for sentencing.  Judgment affirmed.

Case Name: State of Ohio v. Dawon H. Graham
Case No.: Montgomery App. No. 25934
Panel: Froelich, Hall, Welbaum
Author: Jeffrey E. Froelich
Summary: Defendant’s convictions for aggravated burglary, aggravated robbery,

felonious assault and kidnapping were based on sufficient evidence
and were not against the manifest weight of the evidence; the jury did
not lose its way when it determined, from the totality of the evidence,
that defendant was the perpetrator of the offenses.

Defendant’s consecutive sentences were not contrary to law merely
because they exceeded the maximum sentence allowed for the most
serious offense.  However, the trial court failed to make all the
requisite findings under R.C. 2929.14(C)(4).  Trial court did not
impose restitution without a hearing, and the trial court did not abuse
its discretion when it awarded restitution based on the victim’s
testimony regarding his medical expenses, without supporting
documentation.  

Sentence reversed and vacated and case remanded for the trial court
to consider whether consecutive sentences are appropriate under
R.C. 2929.14(C)(4) and, if so, to enter the proper findings on the
record and in the judgment entry.  In all other respects, the trial court’s
judgment is affirmed.

Case Name: State of Ohio v. Michael Terrell, Sr. 
Case No:  Clark App. No. 2013-CA-102
Panel:  Donovan, Hall, Welbaum
Author:  Michael T. Hall
Summary: The State failed to prove at Appellant’s jury trial that the defendant
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was served with a copy of the protection order that he was accused
of violating. Appellant’s conviction for violation of a protection order is
reversed and vacated.  State v. Smith, 136 Ohio St.3d 1, 2013-Ohio-
1698, 989 N.E.2d 972, followed. 

Case Name: Credit Investments, Inc., Asignee of Premier Ladies Fitness Center v.
Jacqueline N. Addis 

Case No:  Montgomery App. No. 26081
Panel:  Froelich, Hall, Welbaum
Author:  Michael T. Hall
Summary: In the context of Appellee’s motion for a garnishment hearing, the trial

court erred in vacating the underlying default judgment against her,
finding that she did not owe any money, ordering the return of
previously garnished funds, and directing her credit records to be
corrected. It is not clear, however, whether the trial court construed
the appellee’s motion for a garnishment hearing as separately
seeking relief under Civ.R. 60(B). If so, on remand the trial court must
give the appellant proper notice and an opportunity to be heard on the
Civ.R. 60(B) issue and should address the requirements for Civ.R.
60(B) relief. Judgment reversed and cause remanded.

Case Name: State of Ohio v. Takeya S. Clemons
Case No:  Montgomery App. No. 26038
Panel:  Fain, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in sentencing Appellant to two years in

prison after it considered the appellant’s uncharged conduct of
engaging in sexual activity with a minor along with other
considerations, including the purposes and principles of sentencing
and the seriousness and recidivism factors in R.C. 2929.11 and R.C.
2929.12.  Affirmed. (Fain, J., concurring in judgment.)

Case Name: State of Ohio v. Pete E.M. Thompson
Case No:  Montgomery App. No. 26130
Panel:  Fain, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in overruling Appellant’s motion to suppress

evidence of contraband found on Appellant’s person and in his vehicle
on illegal search and seizure grounds.  Appellant was initially detained
pursuant to a lawful traffic stop and was subject to a lawful pat-down
search after his behavior led the detaining officer to reasonably
believe that the officer’s safety and the safety of others were in
danger.  In addition, the contraband found on Appellant’s person
during the pat-down search was lawfully seized upon the frisking
officer immediately recognizing the contents of Appellant’s pockets as
drugs. Furthermore, the initial warrantless search of Appellant’s
vehicle does not satisfy the inventory exception to the warrant
requirement.  However, this does not affect the outcome of the case,
because the contraband for which Appellant was charged was
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discovered through a separate, lawful search of the locked portions
of his vehicle.  Affirmed.

Case Name: State of Ohio v. Rickym Anderson
Case No:  Montgomery App. No. 25689
Panel:  Froelich, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in overruling Appellant’s motion to suppress,

as the evidence at the suppression hearing supports the court’s
decision that Appellant knowingly, voluntarily, and intelligently waived
his Miranda rights.  Further, the mandatory transfer provisions for
juvenile offenders in R.C. 2152.10(A)(2)(b) and 2152.12(A)(1)(b) do
not violate due process rights, equal protection rights, or prohibitions
against cruel and unusual punishment.  However, the trial court did err
by failing to comply with R.C. 2929.14(C) requirements for imposing
consecutive sentences, and by failing to properly calculate jail-time
credit. Appellant’s sentence, therefore, will be vacated, and the matter
will be remanded for a new sentencing hearing.  In view of this
holding, the issue of alleged error in imposing a disproportionate
sentence is moot.  Finally, any alleged ineffectiveness of trial counsel
did not prejudice Appellant, because all of his arguments have been
considered, with the exception of his trial tax argument, which is moot,
due to the vacation of the sentence.  Affirmed in part and reversed in
part.  Sentence vacated, and cause remanded for a new sentencing
hearing. 


